United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



TRANSCRIPT OF RECORD. 


Court ol'Appea Is, District oi'Colum bia 


OCTOBER TERM, 1911. 


No. 2340. 



No. 21, SPECIAL CALENDAR. 


THE UNITED STATES OF AMERICA EX RELATIONE 

AI.IIEKT TODD, APPELLANT, 


rs. 


ELTON A. GONGWEP, AUDITOR FOR THE WAR DEPART¬ 
MENT, AND ROBERT J. TRACEWELL, COMPTROLLER. 


APPEAL FROM THE SFPREME COFRT OF THE DISTRICT OF 

COLFMRIA. 


FILED AUGUST 20, 1M1. 






COURT OF APPEALS OF THE DISTRICT OF COLOMBIA 

OCTOBER TERM, 1911. 

No. 2340. 

No. 21, SPECIAL CALENDAR. 


THE I NIT El* STATES oF AM HUM A A A ll 1.1. A LI >1. FI 

T( >!)!>. A 1TFI.LA NT. 


FI.ToN A. ( A )N( i \\’I'.IL A l' 1 >FF< > 1\ H > L 1 111*. W A K I >M A L I - 
MF.NT, ANh LOLFIM- T 1 1L\< L\\ LLL. ( (>M F 1 IA H.LLL 
OF111 i: TUKASFUY. A FFFLLFFS. 


A1TKAI. I'KO.M 


|'|;i;mi; mi l IT < >1 Till! IMS I'll 1< I <M 
COl.l MUIA. 


i m > i: x. 


Petition 





('onipt roller - -1 

A ppheat ion t- -r 

\. it iee - »f -lisalh 

4 •]w | { \ | | 


lihit “ 1 > 

•• K 

■'I, 

to pet it i--n 
t«. pet it i- -n 
" to petition 

’longevity i 

iwanee.. . . 

h‘‘ v . 


••J" t" petition Pe-iuo-t f->r n• 1 1 »•;111n. 

..I" 

Pule t«> show cause. (0 

Marshal'- return. 

Motion to strike out. . 

Motion to strike out eerlain cxhihit- .. 

iulV-Mion of resiirnnt i« *n of I larger, auditor for the War l>o|.art- 
ment. at •! appointment of Kit on A. < lon-jwer. ami motion to -u!>- 

stitute.. . j (i 

<Inlet makin- Kltoii A. t iomrwer defendant. 

Joint answer ot the defendants. . . 

Demurrer. - |S 

Memorandum: « >p illi " n " l ‘ n,urt 1,11 . 

pen inn er overrule'!.’ • . , llf . 

Kll ,e to show eatise disehanred and ,,tilion .l.smi^e.1: JuMument . ^ 

Memorandum : Appeal bond approved and tile-1 . ‘jj 

Designation of papers in ree-.r-l on appeal. 

Clerk's certificate. . 

' J CDU & l,KOB„. K K , IN.-.), 1'lUSTERrt, Wash.nuton, l». 0.. SKI’TKM -IKK 21, 


Inal 

Print 

| 

1 

| 

1 

Jl 

|7> 

* » * 

. » » 

•Jl 

• » ( 

• 

. > > 

in 

. i— 

^ i 

in 

• >— 

_ 4 

ii 

• 1 ” 

— 4 


•js 

11 

J'.l 

c> 

Jh 

Mi 

:;o 

17 

:»(> 


36 

,'|S 

•» 

• > 4 

(ill 

3s 

♦ill 

38 

♦il 

38 

(il 

38 

♦ >3 

39 


1911. 


































In the Court of Appeals of the District of Columbia 


No. *2340. 


The U. S. ui' A. ox Kol. Albert Tonn, Appellant. 

vs. 

Elton A. ( Jonuwer ot al. 


a 


Supreme Omit nt' tin* District of Columbia. 
At Law. No. .>3404. 


The United States <u America ex Kol. Albert 1 odd. IMaiutitf, 

vs. 

Elton A. Uonuwer, Auditor for tlio War Department, and 
Robert J. Tracewell. Comptroller of the Treasury, Appel¬ 
lees. 

United States of America. 

District of Coin in bio, ss: 

Re it. remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were Died and proceed¬ 
ings had. in the above-entitled case, to wit: 

n 

1 In the Supreme Court of the District of Columbia, Holding a 

Circuit Court. 

At Law. No. 53404. 

The United States of America ex Relatione Albert Iodd, 

Petitioner, 

Dpv ta \n \ F Harper. Auditor for the War Department, and 
Robert J. Tracewell. Comptroller of the Treasury. 

Petition. 

(Filed March 31, 1011.) 

To the Honorable the Supreme Court of the District of Columbia: 
Your petitioner, Albert Todd, respectfully represents: 

I. 

Your petitioner is a citizen of the l mted States and an officer 

1—2340a 
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of the Aimy of the l nited State- upon the retired list, and sues in 
his own right. 

II. 

I he respondent. Ben jamin F. Harper, is Auditor for the War 
Department, an officer in tlie Department of the Treasury of the 
l mted States, and is mod in that capacity. The Auditor for the 
War Department was. prior to July Jl. 1<S!M, designated as Second 
Auditor. 1 he respondent, Robert J. Tracewell, is Comptroller of 
the Ireasury. an officer of the Department of the Treasury of the 
l nited States, and is sued in that capacity. The Comptroller of the 
Ireasury is successor, by the act of July Ml. 1894. par. 4. 28 Stat. 

L., p. 20;). to the duties, powers and responsibilities of the Second 
Comptroller. 

^ III. 

Tour petitioner entered the Army of the Fnited States and began 
service in said Army on the first day of July. 187:!. as a cadet at the 
l nited States Military Academy at West Point, and remained in 
such service as a cadet until he was duly appointed a second lieuten¬ 
ant in the First Regimentjd Artillery of the I’nitcd States Army on 
the loth day of June. 18< being an ollicer not mounted, and served 
as such lieutenant until he was promoted to the rank of first lieuten¬ 
ant on the 18th day of April. 1882. He has continuouslv served in 
the Army of the l nited States since the first day of July. 1878. 

IV. 

At the time of the appointment and service of your petitioner as 
second lieutenant afoiesaid. tin* pay of tin* commissioned officers of 
the Arni\ of the rank and service of your petitioner was regulated 
h\ the following provisions of the Devised Statutes: 

“Sec. 12<> 1. The officers of the Army shall be entitled to the pay 
herein stated alter their respective designations: 

******* 

“Second lieutenant, not mounted: fourteen hundred dollar- a 

year.” * * * 

* 

Se( . 12(>2. I lieic shall he allowed and paid to each commis¬ 
sioned officer below the rank of brigadier-general, including chap¬ 
lains and others having assimilated rank or pay. ten per centum of 
their current yearly pay for each term of five years of service.” 

V. 

Tour petitioner, upon his appointment as second lieutenant was 
paid at the rate of fourteen hundred dollars a year, as provided by 
Section 1261 of the Revised Statutes aforesaid for a second lieuten¬ 
ant, not mounted, and he continued to be paid at that rate until his 
promotion to the rank of first lieutenant, without anv pay- 
3 ment under Section 1262 of the Revised Statutes aforesaid. 

VI. 

Your petitioner was entitled under Section 1262 aforesaid, to an 
increase of ten per centum of his current yearly pay, to wit, one 
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hundred and fort-v dollars a year, loginning five years after he fii^t 
entered the service in the Army of the United States as a cadet in 
the Military Academy, to wit. from the first day of July. 1878. and 
such amount ought to have heen paid him. The practice of the 
War Department and of the accounting officers of the Treasury De¬ 
partment on the first dav of Julv. 1878. was not to count service as a 
cadet at the Military Academy in reckoning the term of five years of 
service for purposes of longevity increase of pay under the provis¬ 
ions of Section 12fi2 of the Devised Statutes. 

VII. 

On the ‘Mill dav of Fehruarv. 1881. in an act entitled “An act 
making appropriations for the support of the Armv for the fiscal year 
endin'* June 30th. 1882. and for other purposes. 21 Stat. L. 
under the heading “For pay of the Army.” the following provision 

was enacted by Congress: ., . , 

“ \dditional’ pav to officers for length of service, to he paid with 

their current monthlv pav. and the actual time of service m the 
Army or Navy, or both, shall he allowed all officers in computing 

The Second Auditor and Second Comptroller of the Treasury, the 
accounting officer- then charged with the settlement of accounts for 
the iniv of the Armv. refusal under this net to allow to officers of tlie 
\rinv in computing their pay under Section 1202 of the Revised 
Statutes aforesaid the actual time of their service as cadets at the 
United States Military Academy at West Point, 

I \ test -nit was thereafter brought by Captain ( ha lies 

Morton U S \ . in tbe Court of Claims, claiming additional 
,,av under Section 1202 of the Revised Statutes for service as a 
commissioned ntTicer by allowing him. in virtue of said act of Feb- 
ruarv °4 1881. credit in computing his pay for his actual tune 
„f service as a cadet at the United States Military Academy. \\ bile 
said suit was brought in his own name and prayed judgment only 
on his 'own behalf, said suit was intended as representative of the 
right- of all of the officers similarly situated including your peti¬ 
tioner and it was in fact so ropiosontuti\e. _ 

The Court of Claims decided that he was entitled to credit under 
-lid act of 1881. for his cadet service in computing additional pay 
under Section 1202 of the Revised Statutes, and rendered judgment 
in his favor for the amount so due. the opinion of said court being 
set forth in full in the 10th volume of the Reports of the Court of 
Claim- tame -">00. An appeal was taken by the 1 nited States from 
I,; jud'Miient of the Court of Claims in said ease, and the judgment 
of the Court of Claims was affirmed by the Supreme Court of the 
United States on the 27th day of October. ISM. the opinion of said 
C 0 „rt. beiim reported in the 112th volume of the United States Re¬ 
ports at page 8. under the title of T nited States v. Morton A copy 
of -aid opinion is annexed to this petition and marked Exhibit. A. 

It is declared in said opinion that the only question for decision 
i • whether time of service as a cadet is to be regarded as actual time 
of service in the Armv.” and that it cannot he doubted that the corps 
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of cadets ot (ho Military Academy \v;i> a part of the Army of the 

l nitofi S(sites, siml ili.it a person serving ns n cadet wsis serving j n (he 

Army: and. th.it the time during which ssiiil Morton was serviim as 

a cadet, was, thorotoro. actual time of service hy him in (he Army. 

« 

5 YT11. 

After said decision of the Supreme Court of the Fnited States, 
the accounting oflicer- of the Trea-ury rotated (lie pav account of 
your petitioner from the2lth day of Fehrnary. 1 SSI . and of all other 
officers under like condition- of service as cadet- at the Military 
Academy and allowed an increase of pay to them as commissioned 
officers for time after -aid 24th day of February. 1SS1. under the 
provisions of Section 1222 of the Revised Statute- based upon -uch 
sor\ice a- cadet-. 1 hey refu-ed to allow to your petitioner or to 
otlier officers any Midi pay as due before the* 21th dav of February 
1 ss 1 - under Section 12 r »2 a- aforesaid, ha-ed upon cadet service, al¬ 
though the decision of the Supreme Court in the case of Fnited 
States v. Morton aforesaid had clearly recognized the language of 

Section 12<>2 ot the Revised Statute- a- broad enough to include such 
cadet service. 


^ Another test ca-e was then brought before the Court of Claims by 
( apt. Malbone I*. Wat-on. an ollicer of the* I nited States Army. 
< burning longe\it\ pa\ as a commi--ioned ollicer under Section 
12b2 of the Revised Statute-, accruing prior to February 2d. 1 SSI 
based upon sen ice a* a cadet at tin* Military Academy. Said 
suit was intended to be. and wa- in fact, representative of the rights 
of all other ollicer- in like condition as to cadet service, including 
your petitioner. A judgment w- rendered by the Court of Claims 
in favor ol -aid Wat-on for nay accruing prior to February 24. 
^1 • and an appeal "a> taken Ironi the said judgment by the 
l mted States to the Supreme Court of the Fnited States. ' Said 
judgment wa- allirmed by the Suprena* Court of the Fnited State- on 
ibe 11th da' o| March. lSS!l, the opinion ol said court being 
reported in the 120th volume of Fnited States Reports. aT 
pa lie SO. under the title of Fnited State- v. Watson. The 
opinion deviated that the alore-.aid decision o| the Sujireme Court 
in. flic ca-e of Fnited State- v. Morton was decisive of the question 
rai-ed in thi.- ca-e and that cadet -on ice at W’e-t Point was service 
m the Army of the Fnited State-. A copy of the opinion of said 
court i- annexed hereto and marked "Kxhihit B.” 


After the decision of the ca-e of Fnited State- v. Wbit.-ou bv the 
supreme Court of the Fnited State--, the duty devolved upon the ac 
counting olheer- of the Trea-ury I >e}»art1 1 iei 1 1 . to wit, the Second 
Auditor and the Second Comptroller, to consider, and in accordance 

with such decision to allow, the claim of your petitioner and all other 
similar claims. 
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On the <Si 1 1 d;iy of May. 1880. the claim involved in the case of the 
estate of (Jeneral Ulysses S. Grant for longevity increase under the 
act of July A. 1838, was eonddered hy the Second Comptroller of the 
Treasury. Sigourney Butler. and a memorandum decision was ren¬ 
dered hy him in that ease, laying down general rides for the govern¬ 
ment of the Second Auditor and Second Comptroller in the settle¬ 
ment of all claims for pay accruing prior to February 24. 1881, based 
upon a credit of cadet service in the computation of additional pay 
for length of service whether under Revised Statutes Section 120*2. 
or under the act of .Inly 1A. 1S7<*. pm*. 24. 10 Stat. I... page 81 A, of 
which Revised Statutes Section 1202 was a reenactment, or under the 
act of Inly A. ISOS. par. 1A. A Stat. I... page 2AS. the statute in 
similar terms in force upon this >uhieet prior to said act of 1870. A 
copy of said decision of Second Comptroller Sigourney Butler, is 
annexed hereto as Exhibit “C." This decision followed said 

7 opinion of the Supreme Court in the case of United States v. 
Watson and adopted the construction of law therein made as 

the rule to he followed hy the accounting oflicers in cases of like 
service. 

In pursuance of said decision the claims of the estate of General 
Ulysses S. Urant and of Major General Wm. S. Roseerans for increase 
of pay prior to February 24. 1881. based upon cadet service were 
allowed by the Second \uditor and by said Sigourney Butler. Second 
Comptroller, and paid. Said Siguorney Butler, went out of oflice on 
the 20th day of May. 1880. and was succeeded bv Benjamin F. 
Gilkeson as Second Comptroller. The claim of Major-General Jud- 
son Kilpatrick for increase of pay upon computation of cadet service 
under the decision of Second Comtproller Butler aforesaid was al¬ 
lowed hy the Second Auditor and by Second Comptroller Gilkeson 
ott the second day of duly. 1880. and paid. 

XT. 

Xo further allowances wen* made in such cases under the afore¬ 
said decision of Second Comptroller Butler, which followed the 
decision of the Supreme Court of the United States in the case 
of United States v. Watson aforesaid, but all claims based upon 
said statutes as so construed, except the three hereinbefore stated 
to have been allowed and paid, were suspended in the office of 
the Second Auditor and of the Second Comptroller, by 
order of the Second Comptroller, until the 20th day of 
June. 1800. when said Second Comptroller Benjamin F. Gilkeson 
rendered a memorandum decision upon the general subject of allow¬ 
ance of pay based upon length of service. This directed that all 
claims for longevity pay under the Watson decision then [lending in 
the office of the Second Comptroller or of the Second Auditor he dis¬ 
allowed. A copy of said memorandum decision is annexed 

8 to this petition and marked “Exhibit P.” Said Second Comp¬ 
troller Benjamin F. Gilkeson in said decision declared that 

the decision of the Supreme Court of the United States in the Watson 
case was not a binding authority upon him in disposing of claims for 
longevity pay based upon cadet service under the act of July 5, 
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IMS. Par. l.»: July 1.'. INTO. Pm 21: mid Sec-tini 1 1202 of the Re- 
Stjitutes. ami refused to follow the same in any such claims. 

XII. 

Yonr Petitioner presented hi> claim for longevity pav due to him 
a yoomussioned oHicer prior to February 21. 1 SSI under Sec 
tom 12<*)2 of the Revised Statutes, computed upon his’service a< a 
cadet to the Second Auditor, after the decision of the Supreme 
( nmt of the l nited States in the case aforesaid of United States v 
\\at.M»n and before said decision of said Benjamin F. CJilkeson 
Second ( omptroller. of June 20. 1*90. a> did many other oflicers of 
the Aimy. said claim Being Based upon the interpretation of said 
statute made hy the Supreme Court in said case. 

Thereafter the Second Auditor and the Second Comptroller, not- 
\\ itlistiuidnin the opinion of the Supreme Court of the United State** 

1,1 1 \ w . r; lT "! L! 1,tnl f t5,U r . v - signed a certificate dated I>e- 

< embei P>. 1S00. in the claim of your petitioner, that nothing was 
One your petitioner for pay for service prior to February 24 1881 
as longevity increase under the provision- of Section 1202 of the 
Revised . tatutes. Based upon cadet service, for the reason that serv¬ 
ice as a cadet cannot Be counted in computing loimcvitv nav due 
''.'T";, 1 " l '- 1 l ‘- J. W\. Similar adverse action was lake n' upon 
V h,,, ‘ ’ ! "". ls f ". r increase ..f pay I .am,] upmi cadet <crv- 

uv th. ii a in il„. „f Second Auditor or the Seen,,,! 

t omptroller. 

9 XIII. 

Oil tlu- 211(1, day of .June. I Still. when die -aid . ..andum decis- 

mi, ,d N-eoud Cmnplrnllcr .. was made and mi the loth day 

Oeeeml.er. JS90 .when your petitioner's claim ,vu- disallowed l,v 
the N-eond < omptroller and the Second Auditor, in accordance wilt, 
said memorandum decision, the following provisions of the Constitu- 
ll °n and laws of tin* United States were in force: 

•'rji-U: lll.seetion 1. of the Constitution of the’('oiled States- 
"the judicial power of the Cnited States, shall he vested in one 
supreme court, and in such inferior Courts as the Congress „iav from 
time to time ordain ami establish.” 

Article III. section 2: 

"The judicial Power shall extend to all Cases, in l.aw and Kmiitv 

iirisiujj under this ( onstitul.. the l.aws of the Cnited States ami 

I reaties made, or which shall he made, under their authoritv - * * * 
to Controversies to which the Cnited States shall he a Party' * * * 
"III all Cases affectin': Ambassadors, other public Ministers ami 
(onsuls and those n, which a State shall he Party, the Supreme 
< Otirl shall have orij-nial Jurisdiction. fit all the other Cases before 
mentioned, the Supreme Court shall have appellate Jurisdiction 
both as to Law and I*act. with s„ch Exceptions, and under such 
Regulations as the Congress shall make ” 

Article VT: 

“This Constitution, and the Laws of the Cnited States which sh ill 
be made m pursuance thereof; and all Treaties made, or which 
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shall he made, under the authority of the United States, shall he the 
supreme Law of the Land." * * * 

"The Senators and Representatives before mentioned, and the 
Members of the several State Legislatures, and all executive and ju¬ 
dicial Oilicers, both of the United States and of the several States, 
■shall he hound by Oath of Affirmation, to support this Constitution;" 

Revised Statutes: 

“Sec. 2.*U>. All claims and demands whatever bv the United 
States or against them, and all accounts whatever in which the 
United States are concerned, either as debtors or as creditors, shall 
be settled and adjusted in the Department of the Treasury." 

“Sec. 277. The duties of the Auditors shall be as fol¬ 
lows: * * * 

10 “Second. The Second Auditor shall receive and examine 
all accounts relating to the^pay and clothing of the Army, the 

subsistence of oilicers, bounties and premiums, military and hospital 
stores, and the contingent expenses of the War Department, all ac¬ 
counts relating to Indian affair.', and to agents of lead and other 
mines of the United States; and, after examination of such accounts, 
he shall certifv the balances, and tran.-mit such accounts, with the 
vouchers and certificates, to the Second Comptroller for his decision 
thereon." 

“Sec. 27d. It shall be the duty of the Second Comptroller: 

‘‘First. To examine all accounts settled by the Second, Third, and 
Fourth Auditors, and certify the balances arising thereon to the Sec¬ 
retary of the Department in which tin* expenditure has been in¬ 
curred. * * * 

The aforesaid and other provisions of the Constitution of the 
United States and of the statutes passed by Congress in pursuance 
thereof give to the courts of the United States and especially to the 
Supreme Court of the United States the authority to make final and 
binding constructions of the statutes of the United States. The Su¬ 
preme Court, acting upon such provisions of the Constitution and of 
statutes passed in pursuance thereof, and. in a judicial controversy 
between the United States and the claimant Watson, decided that 
Section 1202 of the Revised Statutes of the United States allowed the 
inclusion of service as a cadet in computing the increase of pay pro¬ 
vided by said section. This action of the Supreme Court bound all 
citizens of the United States, but especially officers of the United 
States, including tin* Second Auditor and the Second Comptroller. 
Second Comptroller Uilkeson in the memorandum decision of June 
*20, 1890, avowed a purpose to nullify the statute as construed by the 
Supreme Court of the United States, and carried out this purpose in 
his action on your petitioner’s claim on December 15, 1<S90. The 
Second Auditor, in acting under his direction in said decision of 
December 15. 1890. assisted in carrying out said purpose. For this 
reason said action of the Second Auditor and of the Second Comp¬ 
troller in issuing a certificate purporting to disallow his claim was en¬ 
tirely unsanctioned by law. without good faith, beyond the 

11 powers of the said officers, and consequently, possessed no au¬ 
thority as a legal decision on his claim or a disposition thereof. 
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II<* therefore ; M (*r that hi< '.‘lid claim remained after said pretended 
disallowance a pending claim, awaiting the action and decision of the 
accounting officers of the Treasury. 

XIV. 

On the 1 Sth day of May. UMtS. the Assistant Comptroller of the 
Treasury, the Ilonorahle beamier I*. Mitchell, in the performance of 
duties prescribed by the respondent, tin* Honorable Robert .1. Trace- 
well. Comptroller of the Treasury, and acting by his authority and 
under hi' direction, in a decision upon the claim of Alexander () 
Hi •odie. for longevity pay due him during hi" service as second and 
first lieutenant of the 1 st Regiment of Cavalry. Cnited States Army, 
based upon his service as a cadet at the Cnited States Military 
Academy, reviewed the statutes and the decisions upon the subject 
of computation of longevity pay under Section 12(>2 of the Revised 
Statutes and under other statutes, upon .service as cadet at the Mili¬ 
tary Academy, including the decisions hereinbefore cited of the Su¬ 
preme Court of the l nited States in the cases of Cnited States v. 
Morton and l nited States v. \\ atson jrnd of Second Comptroller 
Butler and Second (’omptroller (lilkeson. and decided that the claim¬ 
ant Brodie was entitled, under Section 24 of the act of dulv 1A, 
18*0, 1B Stat. L.. p. :>C). which wa* reenacted as Section 12t>2 of the 
Revised Statutes, and under Section 1282 of the Revised Statutes, as 
construed and interpreted by the Supreme Court in the decisions 
aloresaid. while serving as a .second lieutenant and first lieutenant in 
the Cnited States Army in the year> b s 71 to 1 S'77. to be allowed and 
paid longevity pay based upon his service as a cadet at the Cnited 
States Military Academy at Wot Point in the years 1SI>(> to 1870. 
saying in said decision: 

12 “The decisions of the Court of Claims and of the Supreme 

Court of the l nited States upon a construction that should 
be placed upon an act of Congress, are not law in the sense that 
statutes are law, but they are the highest evidence of the meaning 
of the statute which is the law. and in that sense they are binding not 
only upon the accounting oflicers, but upon all other officers and per¬ 
sons over whom the sovereignty of the Cnited States extends. 

“The asserted doctrines that because tin* construction placed upon 
the act of IS,SN by the accounting otlicers prevailed for a long period 
of time, such construction should be persisted in notwithstanding the 
Court of Claims and the Supreme Court had decided that such con¬ 
struction was wrong and contrary to law. I do not think can be sanc¬ 
tioned. To do so is to perpetuate error, overthrow the law, and deny 
to a worthy class of men the rights which the law clearly gives to 
them. In other word-, the Supreme Court of the United States being 
the ultimate tribunal to determine the meaning of statutes enacted 
by Congress, the accounting otlicers an* not justified in setting up 
their judgment in conflict with the decision of the Supreme Court in 
such cases upon the assumption that such decision is unreasonable, 
or because it is in conflict with a longstanding practice of the ac¬ 
counting oflicers.’’ 
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“All decision? on (lie question here decided heretofore rendered by 
the accounting otlicers which are in conllict with the views herein 
expressed are overruled, and the action of the Auditor in disallowing 
the claim in this case is reversed.” 

A balance was certilied accordingly by the respondent, the Hon¬ 
orable Benjamin F. Harper, as Auditor for the War Department, in 
favor of said claimant Brodie umler this decision, and this balance 
was reported to Congress. appropriated for. and j»aid. Said decision 
i> reported in the 1 i11 1 volume ot the decisions ot the Comptroller 
of the Treasury, beginning at page «0.>. A copy thereof is annexed 
to this petition and marked “Fxhibit K. 

XV. 

In pursuance oi said last-mentioned decision ami in conformity 
with the decision of the Supreme ( ourt of the f nited Suites in the 
case of United States v. Watson aloresaid, the Auditor for the War 
Department has since said decision allowed over six hundred claims 
of otlicers and of the next of kin or legal representatives of ollicers of 
the United States Army, for longevity pay, based upon service as 
cadets at the U. S. Military Academy, amounting to more 
13 than live hundred thousand dollars (*500,000), and appro¬ 
priation has been made therefor by Congress for the following 
appropriation acts: March 4, 1000, 3.> Stat. U., p. 340; heb. 25, 1010, 
30 Slat. L., pp. 210 and 22b; June 2->. 1010. 30 Stat. L., pp. SOS and 
S13. Nearly all of these were claims which had never been presented 
to the Treasury Department for consideration prior to the date ot 
said decision of the Comptroller ol the 1 reasury of May IS, LOOS, and 
all of them were claims wherein it was held by the Auditor for the 
W ar Department or the Comptroller of the Freasury that no prior 
decision had been made adverse to such claim. 

XVI. 

Your petitioner, in January, 1010, presented to the Auditor for the 
War Department, the Honorable Benjamin F. Harper, one of the re¬ 
spondents herein, a claim for pay due him between July 1st, 1S7S, 
and February 24. ISM. -based upon his service as a cadet at the 
United States" Military Academy, as aforesaid, said claim being made 
under the Revised Statutes, Section 1202, as construed by the Su¬ 
preme Court of the United State- in the cases aloresaid, followed by 
the Comptroller of the Treasury a.- hereinbefore stated. Said Harper, 
a< Auditor for the War Department, refused on February 10, 1910, 
to consider said claim on its merits by reason of the prior action, on 
December 15, 1890, as hereinbefore set forth by the Second Auditor 
and Second Comptroller then in ollice. Your petitioner again ap¬ 
plied to the Auditor for the War Department, said Honorable Ben¬ 
jamin F. Harper, as aforesaid, for allowance of said claim, in Novem¬ 
ber. 1910. and action on the merits of said claim was again refused 
for the same reason by said Harper, as Auditor for the War Depart¬ 
ment, under date of November 19, 1910. Copies of the application 
therefor and of the decision of said Harper as Auditor thereon are 

2—2340a 
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annexed hereto mi.l marke.l -exhibits F an .l G” respect- 

14 ,, ’ | l l "‘ ,V ;' t 'V r "" ;'l’l;Ji'"itioii was mode lo (he Honorable 

, , ’ , 1 ,i, T' <41 - . .'""Her of the Treasury, one of the 

respondent.- herein, asking that favorable action he taken upon this 

• hum. and directions given to the Auditor to make settlement in av¬ 
oidance uith law its decided by the Supreme Court of the I'nited 

•'Fxldl.it 11* •' l '( >’ ;T" il !'l'l | ea"on IS annexed hereto and marked 
I Ah lrit I On the third day o| January. 101 I. the Honorable 

beamier I. .Mitchell. Assistant Comptroller of the Treasury, in the 
petfoimaiM-e of duties prc-erihcd by the re-pomlent. the Honorable 
Kohert I. lrncewe I. (mop,roller of the Treasury, and acting by hi- 
authority and under Ins direction, denied said application and re- 
tused to consider the claim of your petitioner (at it, merits. allemng 

Cm oTll' To'"' tll , C sl, 1 ,l - ll< 1 ' (i "" ,,f Auditor and Second 

C e f vtV V ' m '" l, ' er ,f ». >.«"»• although for reasons hereinbefore 
-et foitli, said action was invalid and without force as a legal deci-ion 
ami the duty of said respondent- to consider his claim on it, merit- 
s not affected by said action. A copy of said decision i- annexed 
hereto ami marked “Exhibit I/* c 1 

XVII. 

\mir petitioner having l, e en since the first dav of July LS73 in 
service in the Army of the I'nited State-, and since the huh day of 
•tune. 18m, a commissioned olltcer in service in said Army hi- ac¬ 
count.- with the I tilled States have never been linallv dosed. but 
have aluav- remained, and -till remain, open for the adjustment of 
anv balance due to him from the I titled States, or from the I'nited 
States to him. under the statute- of the I'nited States. It j- the set, 
lied practice <d the Department of the Trca.-ury. if any payment ha- 
been made to an olltcer. either upon « settlement by 'the accounting 
olltcer- ol the I reasury, or otherwise, in excess of that, due 
l-> under the statutes of the I Intel States, m charge against -aid 
Olltcer sat,1 amount so overpaid him. whether -itch over nav- 
ment was made in in,stake of fact or in mistake of law. and to deduct 
such amount from credits accruing to -aid olliccr upon the It,.ok- of 
the I reasury Department. Notwithstanding -nclt practice the re¬ 
spondent.- herein have held that the -uni.- due m your petitioner 
under . ectn.n I -<>- "j the Devised Statutes a- interpreted by the Su¬ 
preme Court Of the I tilted State- in the cn.-e of I nited States v 
\\at.-oi, ‘jjore-anI cannot be credited and allowed to him by reason of 
the so-called decision ol the Sec.I Auditor and the Second Comp¬ 
troller of December I... 1000. adverse to him. 1 

XVIII. 

1S00 tel tlle .Hecision of Second Coni),Holler (iilke.-on of June 20, 
1890, and the so-called disa lowaiice of the Second Auditor and 
Second Comptroller under said decision of this and other like claim- 
many of the persons entitled to longevity pay under the construction’ 
of the acts of ISMS. 1870. and Section 1202 of the Kevi^i Stotu « 
as interpreted by the Supreme Court of the United Stales in the cases 
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of Lmtod States v. Morton and T nited States v. Watson, applied to 
Congress for legislation directing the accounting officers of the Treas¬ 
ury to follow the decision of the Supreme Court of the United States. 
Between the 51st and <>Oth Congresses, inclusive, hills for the pay¬ 
ment of these claims were favorably reported by committees of the 
t\\o houses of Congress seventeen times, and passed the Senate four 
times. ^All such reports and such action of the Senate are set forth 
in detail on pages .>.°» to .>.> of “Exhibit TT" to this petition, the same 
being ‘Exhibit A to said “Exhibit TT.” Since the decision of the 
Comptroller of the Treasury of May IS. 190S. as hereinbefore stated. 
Congress, as already set forth, has passed three appropriation acts 
continuing appropriations for the payment of allowed claims 
Id of this class, thus expressing the approval of this class of 
claims by the Legislative Department. 


XTX. 


The statutes of the United States in force at the present time and 
at the several dates hereinbefore -of forth of the refusal of the re¬ 
spondents. or either of them, to consider vour petitioner’s claim on its 
merits, contain the following provisions beside Section 23f> of the 
Devised Statutes hereinbefore quoted, declaring the dutv of the ac¬ 


counting officers of the Treasure in regard to claims and accounts: 
Act of July 31. ISO A. 2R Stat. L.. pp. 200. 207: 

“Sec. 7. Ac< •ount' shall be examined bv the Auditors as follow 


< • 


******* 


“Second. The Auditor for the War Department shall receive and 
examine all accounts of salaries and incidental expenses of the office 
of the Secretary of War and all bureaus and offices under his direc¬ 
tion. all accounts relating to the militarv establishment, armories 
and arsenals, national cemeteries, fortifications, public buildings and 
grounds under the Thief of Engineers, rivers and harbors, the Mili¬ 
tary Academy, and to all other business within the jurisdiction of the 
Department of War. and certifv the balances arising thereon to the 
Divi sion of Bookkeeping and warrants, and send forthwith a copy of 
each certificate to the Sccretarv of War.” 


“Sec. 3. The balances which may from time to time be certified 
bv the Auditors to the Division of Bookkeeping and Warrants, or to 
the Postmaster-General, upon the settlements of public accounts, shall 
be final and conclusive upon the Executive Branch of the Govern¬ 
ment. except that any person whose accounts may have been settled, 
the head of the Executive Department, or of the board, commission, 
or establishment not under the jurisdiction of an Executive Depart¬ 
ment. to which the account pertains, or the Comptroller of the Treas¬ 
ury. may. within a vear. obtain a revision of the said account by the 
Comptroller of the Treasury, whose decision upon such revision shall 
be final and conclusive upon the Executive Branch of the Govern¬ 
ment: Provided. That the Secretary of the Treasury may, when in 
his judgment the interests of the Government require it, suspend 
payment and direct the re-examination of any account.” 
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-TllO il(‘t of Jlllv i, 1 (SS4 •**> <f.if T .)- 1 • 1 » , 

] ows . -it.-- Ml, L.. provides as fol- 

17 " Tlml l! "' of III.' Tiv.iM.rv -l,„u. n, ,| u . 

inenceniont of each .. of Ca Uii n^. report the a,no nt 

hie e,.( h claimant wdio-e claim lia.- I.cen allowed in whole or in part 
• Mix- Speaker Of the lion.. Hepre-e,Unlives and the pr "h im 

..... 

'■ im: - 131 *“• 

l ’ , ’" MIV: l '"'- ... of amount- for a r rear- of 

heir w^irn r '"t l 'r f " r , "’ l,nlv 1,1 '•ohm leers, and 
me . 'M.IOM- and I. gal he,r>. for I.„ty under the Act of .I„lv os 

' . •' , ["! ! ""onnt- for commutation of ration* to prisoners of 

to he "hie ') it '* "" ^'lough. that mav he certified 

year Ss/ 'AjmT"* ' IW,,r >- " lp 

ineK!?S5’' /" oertifieil the -aid account- 

r'oi. L , o' • halance-. follow the decision- of the 

I n ted S a,e- Snnnme Con, a or of the Court of Claim- of li e V ,i ] 

Sfc't.lr/T. f " r ,,p !7 1 if no appeal t tak^' 

eee'-or-o '''' ='«l.i«.Iiealio„- hy their pred- 


XX 


k>fV I . !l> '"'’••inhefore -el forth under Section 

e‘e a i 'T' f-"' hmaevilv pay ha-ed upon hi- sen" 

ari-ino' 1 within V ."ityd Stall-- Military Academy i- an account 
■ 1 - within the ptri-dtctton of the Department of War ..nd it 

f'U an e["' V T "! . . !, ‘ l " herein, the Hot,, 'Benjamin 

I Hat per. a- And,tor for the War Department, to receive and ex" 

amine the claim of your petitioner and to eertifv to the Secretary of 

- hl^p"'irv "! l"'l ", f f’'"’hkeepino and warrants under 

; , , ' 1 ■ ,l: "ce nr,-mg (her. in favor of vottr petitioner 

m accotdance will, the statute- a- inlernreled and eon-trued hv the 
. npietue ( onrt o| the mted Star - in the deci-ion- aforesaid, so that 
he amount so allowed upon -licit claim inijrht he reported to Con- 
o e- a.- provided hy the act of July 7. 1SS-1. afore-aid Tt wa- like- 
wt-e the duty of the respondent, the Ihmorahle Ttohert .T Tracewell 
a- Comptroller of the I rea-itry. to con-ider the claim and account to 
\ot,r 1’° '"oner up,", it- merit- and to overrule the action of the ITon- 
oral.le Beu.iannn F. Harper, a- Auditor for the War Depart- 
nont ,U refusing to consider your petitioner’s claim upon its 
merit.- and to certify a halance due to your petitioner upon 
-micim-teeraltono ht- claim upon it- merits, or to direct said TTon- 
oral.le Ben.,am,n ]• Harper that he should -o consider said claim and 
certify a halance thereon i„ favor of vour petitioner. 

Mir petitioner tlioroforo rr-por-tfnilv represents flint tlie fnilnre 
and refusa of the re-pondenl- herein a- hereinbefore set forth and 
of each of them to act upon Id- claim upon the merits thereof „- a - a 
failure and ref,md to perform an act made hv law the dutv of the re 
spondents and of each of them and took away from your petitioner, 
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a right granted him bv statute to have bis claim considered upon its 
merits, and a further’right to have a balance certified in bis favor 
in accordance with the provision* of Section 1*2(12 of the Revised Stat¬ 
utes. as interpreted by the Supreme Court of the United States. 

XXI. 

Your petitioner further represents that the ground alleged h\ the 
respondents for refusing to consider bis claim upon its merits, to wit. 
flie so-called decision of the Second Auditor and Second Comptroller 
of December 15. 1800. is not valid, for the following reasons: 

1. That said so-called decision was void in point of law because 
made in defiance of the interpretation of a statute made 1 a the ► u 
promo Court of the United States and in disregard of the relations 
which by virtue of the Constitution exist between the judicial and 

executive departments of the government. 

o That because vour petitioner is an oflicer still m the service, 
his ,, ; ,V account with the United State- has never been closed and 
there lias been no final settlement thereof which would pre- 
10 vent the consideration of this claim for longevity pay by the 
respondents herein. . * . , 

f>> Tliat the repeated expression 1 >v reports of committees <jt *«*<>' 
Homes of Congress and l.v votes of tlie Senate in favor of legisla¬ 
tion for tl.o pavment of claims for longevity pav based upon cadet 
sendee as recognized bv (be Supreme Court of the 1 nited States in 
tiie ease of United State- v. Watson, and tbe recent repeated appro¬ 
priations bv act of Conun— m nav similar claims allowed bv these 
respondents, make it (lie duty of (be respondents herein to consider 
the claim of vnnr petitioner and other claims of tbe same class upon 
their merits without reward to prior departmental action thereon, it 

aiiv spell has occurred. . . .. , r 

| That the decisions of the accounting officers of the I reason. 
when made in manifest error of law. are not binding affinal either 
„po„ the officers bv whom tliev were made, or npon their successors 
in oflice. whether for or aoain-t the 1 nited States, and hat this 
claimant is therefore entitled to a deei-ion on the merits of Ills claim 
bv the respondents herein and by each of them. ... 

That the provision of the act of March 4..1M, hereinbefore 
minted directs the respondents to follow the decisions of the Supreme 
Court of the United States without regard to former settlements or ad¬ 
judications bv their predecessors. Hence, even if the so-called action 
of the Second Auditor and Second Comptroller of December In. 
ISflO was a valid settlement thi- act is a direction to the respondents 
and to each of them, to consider the claim of your petitioner herein¬ 
before stated upon its merits without regard to any so-called prior 
settlement or ndmdicatinn. and to follow, in certifying a balance 
thereon, the decisions of the Supreme Court of the I nited States. 

XXTT. 

Tie therefore pray- that a writ of mandamus be issued out of this 
Court directed to the respondents. the Honorable Benjamin 
on F Harper, as Auditor for the War Department, mid the Hon¬ 
orable Robert J. Traeewell, as Comptroller of the Treasury, 
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commanding said respondents as Mich Auditor and Comptroller, 
respect ivcly: 

1 ir>t. I <> consider upon its merits 11 1 o claim of your petitioner 
for longevity pay between July 1. 1S7S. and February 24. 1881, 
under Revised Statutes, Section 1202. based upon service as a cadet at 
the Military Academy, and to render a decision thereon according to 
law: and 

Second. In passing upon said claim to follow the decisions of the 
1 nited States Supreme Court in the ease of United States v. Watson. 
1 nited States Reports. Volume 1*10, page SO. 

^ °ur petitioner also prays that as preliminary to the issue of said 
writ of mandamus, a rule he now granted upon the respondents to 
show cause why said writ of mandamus should not Dsue as prayed. 

^ our petitioner further prays that he may have judgment against 
the respondents for the amount of his costs in this action laid out 
and expended. 

ALBERT TODD, /'rfitionr,. 
KINO A KI NT;. 

.1 ffontms jnr l^fitionir. 

Confederation of Switzerland. 

(tinfoil of I Von/. O ifi/ of ] T rrci/. 

( oiisii 1 or „t (ffiu'i) of fjir I iitffrf Stuff s of .1 mf rif’u. 


I. Albert T ()< Id. do solemnly swear that 1 have road the above peti¬ 
tion by me subscribed and known the contents thereof, and that the 
fact' therein stated upon my personal knowledge are true, and those 
stated upon information and belief. I believe to bo true. 


Not. Service No. .88. *2. Fr. 10.40. 


ALBERT TODD. 


Subscribed and sworn to before me at Yovey in the Canton do 
\ and of Switzerland within the limits of the Consular Agoncv of 
the l nited States at \ ovey this twentieth day of Fehruarv. 1011. 

Oflicial Signature: THEODORE F. DWIOIIT. 

Oflicial Title: Co a *hi fur At/rut of thr l'n>fct1 Staffs 

of .1 uuricu of Vfi'Cif, Sirifzrrluntl. 

(Consular fee stamp.) 
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21 In the Supreme Court of the District of Columbia, Holding a 

Circuit Court. 

At Law. No. —. 

Tin-: United States oi America ex Kelatione Albert Todd, 

Petitioner, 

v. 

1 Jkn.jamin F. IIarbkr. Auditor for the War Department, amt 
Robert .1. Tracewell. Comptroller of the Treasury. 

Exhibit **D" to Petition. 

Treasury 1 >epartm ent. 

Second Comptroller’s Office, 

W ashington, D. C., June *20, 1 StHI. 

In the Matter of Claims for Longevity Pay under the Decision of 

the Supreme Court of the United States in the Case of United 

States \>. Watson (130 U. S. 1L, SO). 

Menwrnndu in. 

The original act providing increased compensation to officers lor 
length ot service (section L>, act ot •luly •>, IN.>8. .> Stat., 2>><S) pio- 
vided. “ That every commissioned officer of the line or stall, exclusive 
of general ollicers. shall he entitled to receive one additional ration 
per diem for every live years he may have served or shall serve in 
tin* Arniv of the l nited States. 

This statute was, by the Comptroller, early construed to require 
that the live vears’ service to entitle to the additional ration must 
be— 

Dt. Service as a commissioned officer; 

2nd. Service in the Regular Army. 

This construction was adhered to by the accounting ollicers, 
taken as a basis of further legislation by Congress extending 
22 its provisions, and never, so far at least as I have any knowl¬ 
edge. questioned bv the courts until the decision of the Su¬ 
preme Court of the United States. March 11, 1X80, in the case of 
United State" c.s. Watson (130 l . S. R.. SO). 

That Congress adopted the eonSruction thus given to the act of 
1838 i". 1 think, clearly shown by several acts extending its pro¬ 
visions (as thus construed), to wit; 

Act of March 2, 1867. sections 1 and 2 (14 Stat., 434). “authoriz¬ 
ing computation of service as commissioned officers of volunteers 
after April PJ, 1801, for longevity rations.*’ 

Act of dune 18, 1878 (20 Stat., 130). “authorizing computation 
<4* "ervice a< officers in the volunteer forces during the war of the 
rebellion, or as enlisted men in the armies of the United States, regu¬ 
lar or volunteer, for longevity,” etc. 
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Act of February 24. 1SS1 p>i <«.,< *> i#;\ 111( i • • 

'™, . .. 

hat (lie court.- followed the construction of the act of l,vs . 1 , j 

y - >l»mn Iiy the following cS 

III tile ca.-e o| I ».|h! ijt t \». ( i||t»*d 'sj.ifi, 1 i i , 

;i:.vr; T-, ,>7> - “— 

1,1 .... “ ....I .. ...I ll„T,.f..,0 ” 

*lu- .-"i.r, !,„• « I'h.it ... however, n-ftwl h , • ‘ 

1. s. lb. 707.) of ( Inin,- Deports. 202. and 104 

In the ca-e of Tyler \>. 1'uiied State-, hrouidit in the Pom-t f 

• ■it r • e ' , . — ' I . \\«i.- a p po 1U ted 1 1 ell 1 ei i - 

* 1 n t u 1 1 a 1 1 1 1 ' \ 1 1 i j the 2 • > j h o a \ <, i \ I • t \- I s it I ■ i i 

•l»- >vtin I lot l.e.-emi.i I- 1 >71I -j" |s "‘phu-edot, 

from Deeemhef 2 P. |.Mi| u, va : ''"'""teeis 

wiihMiniiihio ,he eh,i,i, Si' ; V I ;• 

Dccelnhcr L’li |>i;| " i '• • " eonttiiiioiisly since 

Statute-, said-’ ••The S,e , T «“VW,1 

\ i ,*• ‘ : ' ,l " •' commi.-.-ioued oflicer in the Ke«.ul-ii* 

Aiio> excluding only -erviee in nnv other canacilv , ,T ' • 

J,n "Ulcer in the volunteer -eniee’ and 11, it «»f 7 • m 

oflicer or enlisted man. non-conmiK-ioned 

It i- upon tin- construction that the term of service of cadet 

j * M,llt;n ‘> Academy ha- never been reckoned for lom-evitvnav 
because they are not commi.-,ioned oilicer- It j. IllM , n • } } ' 

""" "'e service whieh "Hi,of performed .,"'m r ' iV", 
i'll '* 1 ' 7 V ,,IU "7“ r ,luri »K 11 ■vlK.lliJ.iVexe' .le l 

fl'o’S.''iTSilS’e "'"”’ 1 f" n” 

It limy well he attune, 1 that the Supreme Court of ,|,e Coiled 

■ .tie- m till. case. ..u the fuels a. Mute,I in the Court of 

Chinns, particularly the fuel that Tyler I. serve,! eontinnonsK 

tlu Army since Decern her 2' 1 st; l reallv decided ih / 

-w other than that of „ .u,2,0,7 77 rf«rTim!" IS 

l.S,«. could not he counted for lonj-evitv Purpose. ' 

1 lil Veu- 0l ! U ’wii° t f ,l '° f " r “ let'S fortv-eight 

.xe.u.s. to »H. flout the piisstige of the net of 18.38 down to 
INM.. "heu Wntsou hrouyht hi- ense i„ the Court of Cla n' 
acquiesced m the eo.istruetion placed upon the act of 1838 hy 
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the accounting officers can not be denied. for, so far as I can learn, 
no claim expressly asking to have cadet service at the Military 
Academy counted for longevity purpo.-es under the act of 1838 has, 
prior to the Watson case (or about that time), over been filed in the 
accounting otlices of the Treasury, and certainly no suit under the 
act of 1 SMS was. prior to the W atson case, ever brought in the Court 
of Claims. It may therefore be assumed that the ollicers of the 
Army fully acquiesced in the construction of the act <>f 1838, already 
referred to. 

In ISM an act was passed by Congress under which Comptroller 
Upton held that cadet service at W est Point could be counted. 

Upon a reference of this question, however, to the Attorney-Gen¬ 
eral, this view was not concurred in. the .Attorney-General holding 
that such service could not be counted. 

In order to settle the que.-lion a case went to the Court of Claims 
and afterwards to the United State- Supreme Court (known as the 
Morton case), in which it was held by the Supreme Court that cadet 
service should be counted in computing longevity pay from Feb¬ 
ruary *24, 1881. (United States vs. Morton. I 12 U. S., 1.) The de¬ 
cision of the Supreme Court, however, went no farther than the 
period of time mentioned, to wit, February 24, 1881. 

After this settlements were made with nearly all the ollicers of the 
Army entitled under the decision in the Morton case, and since that 
time all the officers of the Army have been paid in accordance with 
this decision. 

In 1889, however, the case of the United States vs. Watson, 
already cited, went to the Supreme Court of the United States, where 
it was held broadly, under the act of 1S:»<S, that service as 
25 cadet at the Military Academy was service in the Army, and 
hence that the period of time spent at the Military Academy 
should have been counted in computing the longevity allowance of 
all officers of the Army entitled. 

Comptroller Butler a few days before he went out of office, fol¬ 
lowed the decision of the Supreme Court of the United States in 
the Watson case by allowing to General Grant tbe period of time 
spent at the Military Academy. The Grant case was followed by the 
ca.-e of General Bosecrans. also settled by Comptroller Butler. 

The case of General Kilpatrick, involving a small credit for cadet 
service, was, I find, allowed by me duly 2, 1889. This was but a 
very short time after I entered office, and my attention was not called 
to it in anv wav, it having passed in ordinary official course, the clerk 
who made up the case having followed the Grant case in making up 
the settlement, and did not report it to me as a case in which cadet 
service was involved. 

These, however, are the only cases in which the decision of the 
Supreme Court in the Watson case has been followed in this office. 

About the time Watson brought his suit in the Court of Claims 
officers of the Army commenced to file claims asking to have cadet 
service at the Military Academy, and also as enlisted men, counted 
for longevity purposes, until now I am advised there have been filed 
in the office of the Second Auditor several thousand claims under the 

3—2340a 
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Watson decision. The amount required t^> pay such claims, if al¬ 
lowed, has heen estimated at any sum ranging between one million 
and a half to two millions and a half dollars. 

When I came into oiliee, finding these claims undisposed of, I 
commenced an investigation of the (juestions involved, the result’of 
which was that I ascertained all the claims so tiled could he divided 
into three chisses, viz: 

^ fir.-t. I I 10.-0 presented by the claim of .John \V. Pullman. 
Ca|>t. and A. (). M. (case No. 112.022). who, upon February 
111, 1884. had tiled a claim for longevity as follows: “Arising under 
any and all laws allowing credit for cadet service at the United States 
Military Academy in the computation of service pay/ which was set- 
. t.Miry certificates Nos. lit*79 and 6980. confirmed April 11. 
I 880 , allowing longevity from February 21 . 1881 , computing cadet 
service under Morton decision.” This case represents a large class 
of ]>ending claims of ollicers now in service, and the heirs of deceased 
officers, m which a settlement was made l>v the accounting ollicers 
prior to the decision in the Watson case, on claims clearly broad 
enough to cover longevity under all laws, or on claims for pay and 
allowances in general terms. 

Second. Those represented bv Claim No. 77.871 of William 
Mitchell, captain. U. S. A., retired. 

Mitchell served as an enlisted man in the Regular Armv from Jan¬ 


uary 4. 1855, to April 25, 189:1, inclusive —8 vears. :> ‘months. 22 


days; and as a commissioned otlicer (lieutenant and captain) from 
April 26. 1868. to the present date. Retired as captain April 
1886. 

March 27, 1882, Mitchell filed a claim for “arrearages of nav ” as 
iollows*, viz: 

“15»r longevity rations. Retired ollicers entitled from March 2 . 
1867, to July 1 . 1870 (act of March 2 . 1867, 14 Stat., p. 428). For 
length of service (act of July 15, 1870, 16 Stat.. p. 220 ). By general 
revision of computation of percentage increase to include If) per 
cent, on extra pay for service as aide-de-camp and acting commissary 
of suhsistance. and after ten years’ service to recover the percentage 
increase on the -alary proper increased by the first aecniment 
27 and after fifteen year-' service upon that sum increased bv the 
second accrument. reckoning time on the retired-list the same 
as active service (United States vs. R. W. Tyler. U. S. Supreme 
Court. No. 10 <*>, ()ctoher. 1881. rerm). and enlisted service since 
June 18, 1878 (act June 18. 1878. 20 Stat., 150). also all service in 
Army or Navy, or both, under act of February 24. 1881.” Claim 
filed through R. B. Warden, attorney to whom power is given “to 
present my claim for pay due me by the United States under the 
decision of the U. S. Court of Claims in case of Richard W\ Tyler vs. 
United States. * * * affirmed by the U. S. Supreme Court.” 

In settlement of this claim Mitchell was allowed percentage in¬ 
crease on his second 10 per cent, from April 26, 1873, to April 25. 
1878, inclusive, and on his third 10 per cent, from April 26, 187s! 
to June 17. 1878. inclusive. Total. $81.71: Certificate 5472, con¬ 
firmed January 19. 1883. 
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lie had taken credit for enlisted service under act of June 18, 
1878 . and had drawn maximum pay from that date from Army pay¬ 
masters. 

As K. B. Warden tiled nearly all of the claims under the 1 yler 
decision, and as all allowances from July 15, 18/0, to March 31, 
1882. inclusive, were settled by the accounting oflicers, the Mitchell 
case represents nearlv all o.llicers in the Army who, under the decis¬ 
ions in force in 1882. reached ten years or more of service during the 
period from July 15. 1870. to March 31. 1882, and had not reached 
the maximum pav hefoj'c July In, 18/0; also all officers on the re¬ 
tired-list who had not reached the maximum pay prior to July In, 
1870 

Third. Those represented hv Claim No. 93789, William W. 
Mitchell, lieutenant. V. S. A., who served as an enlisted man in 
the Regular Army from February 7. 1839, to February 7, 
28 1844. inclusive, and from August 20, 1844, to August 23, 

1847—8 years, 5 days: accepted appointment as second lieu¬ 
tenant infantrv. November 11. 180.'*. and discharged as first lieu¬ 
tenant ( una^signed) Novemb/T 1. 18/0. on resignation undei section 
3. act. Julv In. 1870. On discharge he was paid hv a paymaster in 
accordance with the rules then in force. Drew one additional ration 
from November 11. 1808. to June 30. 1870. and first 10 per cent. 


increase from that date to discharge. 

Tn December. 1887. Anna M Mitchell, widow, filed claim for lon¬ 
gevity under act of July 5. 1838. etc., computing time served as an 
enlisted man. 

In the first and second class of cases it will he observed treasury 
settlements have in some form been made between the Government 
and the claimants. Tn the third class payment has been made by 
Army paymasters. but no Treasury settlements have e\er been had 
with the claimant. 

It. being claimed that the decision of the Supreme Court of the 
United States in the Whitson case had the effect legally of reopening 
all settlements heretofore made, T concluded, in view of the import¬ 
ance of the question, to submit the same, through the Secretary of 
the Treasury, to the Attorney-General of the United States for an 
opinion. This was done, taking the facts in the case of John W. 
Pullman, supra, as a ted ca^e; and on the 19th of November, 1889. 
the opinion of the Attorney-General was received, in which, after a 
full statement of the facts in the Pullman case and a careful review 
of the law bearing upon the subject, it was held that the settlement 
in Captain Pullman’s case can not be reopened upon the ground that 
it proceeded on a mistaken view of the legislation governing the sub¬ 
ject involved.” . . « A , - 

This opinion, in my judgment, not. only settles the first class ot 

cases, represented by the Pullman case, but also the second 
•>q class, represented hv Claim No. </.3/l of William Mitchell, 
captain. T\ 8. A., retired. In both of these classes of cases 
Treasury settlements with the claimant have been made, and while it 
is true the claim as filed in the Pullman case is much more broad 
than that filed in the Mitchell case, yet still in both cases it may be 
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said, as was said by Comptroller l pton in circular dated April 14, 
1«83 upon the subject of longevity claims under the Tyler decision’ 
Each of these claim.- is a demand for payment of the difference be¬ 
tween the amount to which the ollicer has hecoinc entitled under the 
Ionge\it\ law> and the amount he has already received thereunder. 
. K *h ease requires an examination, more or less minute, according to 
circumstances, of the officer*- payments for a series of years Ml 
errors of longevity payment- are 'necessarily corrected.** I therefore 
hold that in every ease where a Treasury settlement has been made 
in which errors of longevity payments have been or might have been 
corrected, no matter what the form of claim may have been, such 
settlement i- now closed, so far. at least, as the accounting officers are 
concerned. Tf anything more is needed to -how that this position is 
sound, the following extract from the opinion of the Attornev-Gen- 
eral already referred to would seem to settle the matter: 

I he principle that a man must he assumed to know* the law i- in¬ 
dispensable to the administration of government and to the finalitv 
of settlements made by it and bv individuals. 

The ease and truthfulness will, which such an excuse as ignorance 
>■''"!'• 'f permitted. and the dillicnltv. in most cases 
of disproving, it. would introduce instability and nnccrtainlv ini,, the 
most solemn transactions. 

II is no lc- important to the citizen than t„ the Government that 

this principle should I c appltcahle to set! lenten Is between him and 
the (.overt,n,cut. for it would be a serious public inconvenience if the 
Government could sue the citizen, at anv distance of lime to recover 
back money winch it- ollicers had paid to bit.let- some mi-take 

Of aw. but with a full knowledge of all the facts and circumstances 
of the case. 

If ignorance of the law entering into the settlement is to be fatal 
to such settlement then almost any settlement made as a compromise 
might be up-et. Nothing i- more common than concessions 
ou made upon one side and the other resulting in a settlement for 
the very rea-on that each party i- in doubt as to what may 

h ° ,,s sU ! U] ' m t,l( ‘ 1;,w * '' willing to -urrender a part of his claim 

rather than mem- the ri.-k and deiay of a te-t of hi- ri-dit- bv a 
judicial examination. 

If however a party may thu- enter into Mich a settlement and 
when, afterwards, the law -hall he a-certained to be more favorable 
to him than the view upon which he acted, that settlement mav be 
wtped out and the partie- required to settle de novo, the public 
P° •' "bich favor- compromi.-es would be reversed It i< better that 
no settlement he mnde thmi th.it mie be made which is ineffeetunl ' 

It IS to be observed, furthermore, that if ignorance of law could 
, '"'K 0 ' 1 :ls » Wiison for reopening settlements which had been 

deemed closed, cases would sometimes occur where differences of 
opinion among courts and lawyers would make it bv no means case 
to tin, a satisfactory criterion 1 v which to determine whether wlia't 
was set up a- mistake of law wa- -uch or not 

If then, the principle that every one is assumed to know the law 
can be relied on by the citizen for his defense when sued bv the Gov- 
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eminent for an overpayment ma le to him under a mistake of law, it 
must l»e conceded that* the Government may equally rely on the 
same principle as a defense when sued by tiie citizen. For if the 
principle is to he applicable, at all. it must he mutual in its opera¬ 
tion. And it is more for the benefit of the citizen than the Govern¬ 
ment that it should he so. for while the Government, if the principle 
were otherwise, would always he ready, at any distance of time, to 
refund money paid to it, under mistake of law, the same cannot, for 
the most part, he said of individuals. 

The third class of cases, represented by the claim of William \V. 
Mitchell, lieutenant. I . S. A., in which no Treasury settlement has 
ever been made, and hence not covered by the opinion of the Attor¬ 
ney-General. presents a question much more difficult of solution. 
It i> contended that unless this class of claims are allowed, the ac¬ 
counting officers are virtually overruling a solemn decision of the Su¬ 
preme Court of the I nited States, binding alike upon the Govern¬ 
ment and every citizen, and before which decision the highest as 
well as the lowest must how. T yield to no man in the respect T en¬ 
tertain for the deliverances of the great constitutional court of last 
ie>oit. and I would be far. very far indeed, from setting up mv opin¬ 
ion against such an authority: but it will not be pretended that the 
authority of the Supreme Court, great as it is. binds either the citizen 
or the Government in any matter unless within the jurisdiction of 
the Court. Tt follows, therefore, if it can be shown that the claims 
now under consideration are not within the jurisdiction of the 
: ‘l Supreme Court of the Tinted States, then 1 think it will be ad¬ 
mitted that the decision in the Watson case is not a binding 
authority upon the accounting officer^. It must be remembered that 
the W atson case was brought in the Court of Claims and that the 
jurisdiction of that court is by statute limited to claims arising 
within d.\ years, hence it follows that the elt'cet of* the W’atson deeis- 
i°n 1»\ the Supreme ( ourt is to be measured bv the statutory limit 
of the Court of Claims, and viewed in this light it will be found 
that all that can be claimed for the W atson decision is that an officer 
of the Army is entitled to have his cadet service at the Military 
Academy counted in the computation of his longevity pay, provided 
he brings suit in the Court of Claims within six years from the time 
his right accrued. This is the full legal effect that can he given to 
the Watson decision, and although it may be argued that such decis¬ 
ion was rendered upon a construction of the act of 1888, still it can 
not he said that the accounting officers are legally bound to follow 
such decision in cases over which the Court of Claims, and conse¬ 
quently the Supreme Court of the United States, can not have juris¬ 
diction. 


If. therefore. I am correct in holding that the decision in the 
W T atson case is not of binding authority upon me in disposing of the 
claims under consideration, it may well he asked why should the 
long-settled practice of the accounting officers in refusing to count 
cadet service at the Militarv Academy in the computation of lon¬ 
gevity pay be overturned. T have shown, I think, that the construc¬ 
tion placed upon the act of 1838 hy the accounting officers for a 
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puio*! of at lca>t forty-eight yeaV~. down to the time the Supreme 
Imurt < .coded the Watson case. acquiesced in 1 >v Congress the 
courts. ami the oflieers of the Army themselves. It should lie re¬ 
membered that the persons interested were men of intelligence and 
superior education, of every grade from lieutenant up to general, 
i} ) m,m\ of them as disbursing oflieers. judge advocates, etc., 
ami on duty in the War Department at Washington, required 
to become familiar with law and its interpretation, having 
.hi it\ to o »ci\e and take advantage of any jM»ssil>le chance of favor¬ 
able construction, with an opportunity during a period of twentv-six 
yems. at least, prior to February 24. 1881. to bring suit in the Court 
of Claims, and yet these persons, with these opportunities, and hav¬ 
ing large pecuniary interests involved, acquiesced in the construction 
Of the accounting officers from 1838 to 1880. when Watson brought 
l 1 : sl,, ‘ ln t}, ° r °nrt of Claims. In view of this condition of affairs I 
think 1 can well he pardoned if T adhere to the law a< acquiesced in 
by the claimants themselves. 

I he doctrine that acquiescence by claimants in the construction of 
a statute by the accounting officers for a long period of time will have 
the effect of an estoppel has the express autlmritv of the Court of 
( laim< to support it. for in tin* case of William X. Wilson vs. The 
J S . ,ntos (decided April 28. 1800. hut not vet re|>orted). it is 

field hv that court as a conclusion of law that ‘‘The action of the War 
and F reasury Departments. adversely to the claimant, having been 
acquiesced in by him for more than twenty-three years before he pre¬ 
sented the present claims to the Treasure Department, it was then too 
late for the accounting oflieers to receive and examine the sui.e-** 
and in the opinion of the court hv Richardson. Ch .T it i< su'd • 

Tn the United States vs. Johnston (124 U. S. R.. 25:1) the Su¬ 
preme Court held that— 

‘The contemporaneous construction of the statute hv those charged 

with its execution, especially when it has long prevailed, is entitled to 

great weight and should not be disregarded or overturned, except for 

cogent reasons and unless it bo clear that sneli construction is erro- 
neons. 

In I mted States vs. Moore (05 V. S. R.. 763A) that court said: 

1 he construction given to a statute by those charged with the 
duty of executing it is always entitled to the most respectful con¬ 
sideration and ought not to be overruled without cogent reasons 
I Fie officers concerned are usually able men and masters of the sub¬ 
ject. Xot unfrequently tliev are the draughtsmen of the laws thev 
are afterwards called upon to interpret.” 

33 Tn numerous other cases the same doctrine is laid down 

ami followed. Stuart vs. Laird (1 Craneh. 200. 2,08) • 

?eo W TT S ^ ^ ‘ n ffirmed on appeal. 113 V. S R 

ohS; TTarnson s case (20 C. Cls. R.. 122) : Water’s Case (^1 C CL 
R.. 30. 38). affirmed on appeal. 

The claimants acquiescence is well defined and strongly marked. 

I Fie claim for bounty is founded mainly upon the acts of Tnlv 5 
and .Tulv 17. 1802 (12 Stab T... 500. 507). ' 

The first act provided that the act of July 29. 1861_ 
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‘‘Shall be so construed as to allow .$*25 of the bounty of $100 
therein provided to he paid immediately after enlistment to every 
soldier of the regular and volunteer forces hereafter enlisted during 
the continuance of the existing war.” 

The second provided that— 

“Every soldier who may enlist under the provisions of this section 
shall receive his first, month's pay and also $25 as a bounty upon the 
mustering of his company or regiment into the service of the 
United States.” 

Notwithstanding these provisions, it, does not appear that the claim¬ 
ant made anv demand for bounty nor for one month's pav in advance 
at the time of his muster-in, and lie never claimed more pay than was 
received until the lapse of more than twenty-three years after he and 
his regiment were paid on their muster-out, when, on the (5th of De¬ 
cember, 188(5, he presented these claims for the lirsl time to the 
Treasury Department for payment. 

For six years this court was open for him in which to tile his peti¬ 
tion, and for the same period he might have presented his claims to 
the Treasury Department, whence they could have been transmitted 
here for a judicial determination and judgment under the provisions 
of the act of June 25, 1808, chapter 71 (now Rev. 8tat., sec. 1000) ; 
and in either case an appeal might have been had to the Supreme 
Court from the judgment of this court, but he waited until the 
opportunity of obtaining a judgment from which an api>eal would 
lie on behalf of himself or of the Government to that court of last 
resort was lost before presenting his claims to the Treasury Depart¬ 
ment (Finn Case, 120 U. 8., 227). 

In our opinion the claims were presented too late for the account¬ 
ing otlicers to receive and examine them. 

8ee also the case of United States vs. Hill (120 U. 8. R., K57), 
not referred to by Richardson, Ch. J., in the above case, in which the 
doctrine is held that a long practice, amounting to a contemporaneous 
and continuous construction of a statute by the otlicers upon whom 
was imposed the duty of executing it, ought not to be overturned. 

If the question were new, a more liberal construction of the act 
of 1838 might be justifiable, especially in view of what the Supreme 
Court has said in the Watson case; but in view of the fact that all 
the parties in interest, their attorneys, the accounting officers, 
34 Attorneys-General, Congress, and courts down to 1889 have 
heretofore proceeded upon the theory that the construction 
first given to the act of 1838 was correct, it can hardly be said that 
the law was free from ambiguity and did not admit of such construc¬ 
tion. Moreover, it appears that a material statute, to wit, sections 1 
and 2 of the act of March 2, 18(57 ( 14 Stat,. 434), was not brought to 
the attention of the 8upreme Court in the Watson case, and it does 
not appear that the effect of that act upon the longevity pay from 
March 2. 1807, to July 14, 1870, or upon the act of July 15, 1870, 
and sections 1262 and 1263, Revised Statutes, has ever been consid¬ 
ered by the Court of Claims or by the Supreme Court, and even in 
the Watson case the act of June 18, 1878, was considered only by the 
most, casual and indirect reference. It must also be remembered that 
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it. has never yet been expressly deei Vd. under the act of 1838. that 
service as an enlisted man b to he "Minted in the computation for 
longe\it\ pa\. 1 he only foundation tor counting such service is 

contained in the remark of Comptroller 1 hitler, in the Grant case, that 
service as an enlisted man is obviously service in the Army and must 
therefore he included in the principle of the decision.” ‘This, it. is 
true, ma\ he correct, hut no court has yet so decided, and hence the 
claims, such as that of Lieutenant Mitchell, representing the third 
class (although for the purpose of classification 1 have treated 
Mitchell s case as representing also cadet service, because it repre¬ 
sented a class where there had been no Treasury settlement), do not 
have the express authority of any court to sustain them. 

I therefore direct that all claims for longevity pay under the 
"Watson decision now ponding in this office he disallowed, and that a 
copy of this opinion be sent to the Second Auditor, to the end that all 
like cases filed in Ins office he settled aooordinglv. 

B. F. (i ILK FSON, Com [stroller. 


3o In the Supreme Court of the District of Columbia, Holding a 

Circuit Court. 


At Law. No. 53404. 

I he l mted States of America ex Relatione Albert Todd, 

Petitioner, 

v. 

Benjamin F. Harder. Auditor for the War Department, and 
Robert .1. Traceweli.. Comptroller of the Treasure. 

Hx ii i bit **F" to Petition. 

Appheot ton for Ltmyent // Cm/. 

Hon. B. F. Harper. Auditor for the War Department. 

Sir. I hereby make application tor pay and allowances duo me 
from the l nited States, particularly longevity pay accruing prior to 
hebruary 24. 1881. based on Military Academy service, under the 
decision of the Supreme Court in the case of Cnited States v Wat<on 
130 U. S. 80. ’ 

Attention is asked to the decisions of the Comptroller of the Treas¬ 
ury in the case of A. (). Brodie. 14 Camp. Dec. 705. and in the case 
of Lloyd M. Brett, decided .June 2d. 1000. appeal No. 10,042. 

1 entered the Military Academy as a Cadet .July 1", 1873, and am 
still in service. 

30 I hereby appoint King A King, of W ashington, D. C., or 

either of them, or the executor or administrator of the sur¬ 
vivor, my attorneys, with power of substitution, and authorize them 
to present and prosecute this claim to a final settlement, and to do 
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any and all acts that may ho necessary to ('Hoot the purpose of their 
said appointment. 

Mv present rank, service and address is 

ALBERT TODD, 

Col r. S. A., Ft. Totten , N. Y. 

37 In the Supreme Court of the District of Columbia, Holding a 

Circuit Court. 

At Law. No. 7)3404. 

The United States <m America ex Relatione Alrert Todd, 

Petitioner, 

v. 

Benjamin F. Harder. Auditor for the War Department, and 
Robert J. Tracewell, Comptroller of the Treasury. 

• 

Exhibit “G v to Petition. 

T R E A SCRY D EP A RT M E N T, 

Office of Auditor for War Department, 

Washington. Xovembcr 19, 1910. 

King ifc King. Washington, D. C. 

Sir- : The claim tiled hy you in the case of Albert 'Todd, cadet U. S. 
Military Academy and Col. 1 U. S. Arty., has been examined. By 
certificate No. 140,217. dated Dec. In. ’09, a former claim was dis- 
allowed for the reason that service a> a cadet cannot he counted in 
computing longevity allowances for service prior to February *24, ’81. 
Respectfully, P>. F. IIARPER, .4 uditor. 

38 In the Supreme Court of the District of Columbia. Holding a 

Circuit Court. 

At Law. No. n34()4. 

The United States of America ex Relatione Albert Todd, 

Petitioner, 

v. 

Benjamin F. Harper. Auditor for the War Department, and 
Robert .T. Tracewell, Comptroller of the Treasury. 

Exhibit “I” to Petition. 

Application for liehearing. 

Treaspry Department, 

Office of Comptroller of the Treaspry, 

.January 3, 1911. 

By settlement No. 140217 dated December In. 1890, the account¬ 
ing officers of the Treasury disallowed the claim of Albert Todd, 

4—2340a 
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lieutenant 1st! . S. Artillery, for longevity pay and allowances under 
the principle of the decision of the Supreme Court in the c&<e of 
Watson (130 l . S.. 80), because— 

“Services as a cadet, under existing laws and decisions, cannot be 
counted in computing longevity pav and allowances for services prior 
to Feb. 24. 1881 ” ' ’ F 

The disallowance of said claim was based particularly upon Second 
Comptroller (iilkeson’s decision of June 20, 1800. wherein he con¬ 
sidered and discussed the \\ atson decision and it< effect upon claims 
of the character of Lieut. Todd. Second Comptroller (lilkeson’s 
judgment was that the decision of the Supreme Court in the W atson 
case was not sufliciently specific to warrant a change in the long con¬ 
tinued anduninterrupteddecisions and practieeof the account¬ 
'd! ing ami administrative ofhcers of the (lovernment that service 
as a cadet at tin* Military Academy was not service in theArmv 
of the l nited States within tin* meaning of Section 1A of the act of 
July 5, 18.18 (,> St at.. 2* >8). Said decision of June 20, 1800, pre¬ 
vailed in the accounting offices until overnded by the decision of this 
office of May 18. 1008 (14 Comp. Dec.. 70A). in the Brodie case. 

Col. Albert 1 odd, l . S. A., by counsel, requested December 3, 
1010. a rehearing of the settlement of December 1A. 1800, basing his 
request especially on the alleged fact that the claim for longevity pay 
and allowances was wrongfully rejected in manifest error of law. 

I have read and considered carefully the able and exhaustive brief 
of claimant's counsel, but 1 find nothing therein which in my opin¬ 
ion warrants a rehearing of the settlement made 1»v Second Comp¬ 
troller (Jilkeson December 1A. 1800. which was based upon bis decis¬ 
ion of June 20, 1800, in which tin* question of the applicability of the 
decision in the Watson case to 11 1 i> cla-> of claims was fully and care¬ 
fully considered. There i> no principle of accounting more clearly 
or firmly established in the accounting office than that the accounting 
officers are not authorized to reopen accounts settled by their pred¬ 
ecessors except for the purpose of correcting mistakes of fact arising 
from errors in calculation, or upon the production of newly discov¬ 
ered material evidence, or for fraud. (See the decision in the Brodie 
case and authorities there cited.) 

It not appearing that there was any mistake of fact arising from 
error in calculation in the settlement of December 10. 1800. and no 
newly discovered material evidence having been produced, and it not 
appearing that there was any fraud therein, a rehearing of such set¬ 
tlement is denied. 

L. P. MITCIIELL, 

Assistant Comptroller. 
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40 Filed March 31, 1911. 

In the Supreme Court of the District of Columbia, Holding a Circuit 

Court. 


At Law. No. 53464. 

The l mtei) States of America ex Relatione Albert Todd, 

Petitioner, 

v. 

Benjamin F. Harder, Auditor for the War Department, and 
Robert J. Traoeweei.. Comptroller of the Treasury. 

On consideration of the petition tiled herein on the 31st day of 
March. 1011.it is by the court, this 31st day of March. 1911, ordered 
that the respondent- -lmw <au-e on nr before the *21st day of April, 
101 1. why ill e writ nj mandamus-liould not he issued as prayed; pro¬ 
vided that a copy ot thi- rule, together with a copy of the petition 
and exhibit- therein, he .-ervod upon the respondents bv the 5th day 
of April. 1911. 

•JOB BARNARD. Justice. 


Marshal's Return. 

Served copy of within rule to show cause, together with copy of 
petition and exhibits, on Benjamin F. Harper. Auditor for the War 
Department and Robert .1. Tracewell. Comptroller of the Currency, 
personally. 

March 31, 1911. 

A LUCK PALMER, Marshal. 

S. 
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In the Supreme Court of the District of Columbia. 


At Law. No. 53464. 


Exited States of America ex Rel. Albert Todd, Petitioner, 

vs. 

Benjamin F. Harder. Auditor for the War Department, and 
Robert J. Tracewell, Comptroller of the Treasury, Defendants. 

Motion to Strike Out. 


Filed April 13, 1911. 

Now come the defendants, by their attorneys, and move the Court 
to strike out the petition for a writ of mandamus filed herein, and 
the accompanying exhibits, and more particularly paragraphs IV., 
VI. (excepting the last sentence) VII., VIII., IX., X., XI., XIII., 
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VvYl| X Viv X vv ««■!»:-•- XVII. (oxwptinn last sentenee), 
a I a.. AX., and \M„ nt said petition. 

CLALT.NCK L\ WILSON. 

Attn,',";/ of tin I' nit e it St afrit in and far 

Die fhatrtct of ('(dn/nhia • 

KKCINALD s. IiriDKKOPKR. 

Assistant .1 ttorm ,, of tin l ' n it i d States 

"ini for the I fist rief of ('ohm, Ida; 

. 1 1 tor nr i/s for l>rf r infants. 

Ill Mippoi l of ill., above . lion. i| i- eontended: 

1 . I hat l 111 - -aid I'l'liliou and -aid t-i 11111 i<-|-;it<-<l |iara<;ia|di- thereof 

.•iiii-i-i of loan,-i- " lin li i- ai o,„i,<.nialivr in form, and ,-oiilaiii mere 

eonclil-.o,,- of law and -lair,non!- of law . and loin* extraets from the 
statutory law. 

* * ,;l1 ,iu ‘ <Did mure particularl y tlu* paragraphs 

‘ ,,, «>» ,| erated <mitain Ibroughoiil mmeee.-arv verbiage 
Mn ;J '1-:.ft In objection nil the ground of prolixity. 

;5 - ''-li' 1 petilinii and more particniarlv tlie para- 

iiraph> al.nve enumerated contain mere conclusion* of law and ini- 
n i a ten a I matter upon which the defendant- are tillable to join issue. 

Kin^and King. \ttorney- tor petitioner. 72<S Seventeenth St V W 
W as} i i ngton. I), c. ’’ 

( 1entlkmen : dVtke notice that the foregoing will he for hearing 
on rnday. April I wenty-hivt. A. I). 1911. 

CLALT.NCK 1L WILSON. 

* I ttornr;/ of tin I nitial States in anil 

t*>r tfn Ihstriet of ('olum/da; 
LL(.INALI) s IiriDKKOPElL 

Assistant Attorn, I, ,,f //,, l,iitid States in anil 

far the Ihstriet of (Jolu m bin ; 

Attorneys for Defendants. 


i;; 


Supreme Court of the District of Columbia. 


Friday, May 12, 1911. 

Se.^ion resinned pursuant to adjournment. Mr. Justice Anderson 
|>residnif*. 

******* 

I 1*011 con-idrrali.if llir drfrndanl.-' molion filed herein lo -trike 

‘."•’-"'r I"; 1 ! 1 "" 1 "'it of Mamlamu- and the aeeonmanvim* ex- 

" '"f "".*i-iiiise. 11 i- "idrtvd that -aid motion l, 0 . and it i- herehv 
uranted a- lo l-.xhiliii- - \. -1!." - •- i.--- .... r .-.ii •• .-. 

exhibits are hereby dneken mit. and s ,id motion overruled as to the 
petition and exhibits T.” ••<;'’ and ‘L” U1G 

Kurt her. it i- ordered that the lime for the defendant.-, to answer 
>e, and it is hereby further extended to and including Mav 19. 1911 


A 



ELTON A. GONGWER ET AL. 


29 


44 In the Supreme Court of the District of Columbia, Holding a 

Circuit Court. 


At Law. No. 53404. 

The Cmted States <u America ex Relatione Albert Todd, 

Petitioner. 

v. 

Hen. i amin l\ Harder. Auditor for the War Department, and 
Robert .1. Tracewei.i.. Comptroller of the Treasury. 


Exception . 

Filed Max Id. 11)11 


Now rome> the petitioner, by hi> attorneys, and excepts to so 
lunch of the order of t h i> eonrt tiled i>n the 12th day of May. 1911. 
as strike- out Fxhibit D to his p«*titi« h i. being the decision of Second 
Comptroller Gilkc.-on. dated dune 20. 1890. 

KIND A KIND. 

Attorn* i/s for Petitioner. 


Jd In the Supreme Court of the District of Columbia. Holding a 

Circuit Court. 

At Law. No. ">3404. 


The In died States of America ex 

Petitioner. 


Relatione Albert Todd. 


v. 

Benjamin F. Harder. Auditor for the War Department, and 
Robert -T. Tracewei.i.. Comptroller of the Treasury. 


S n (p/estion of Tlesiqnntion of llritjnmin h. Ifnrper. A nil it or for the 
]V„r I h pnrtm en f . nn<1 Appointment of htton .1. (ion (peer ns Such 
Anihfor . mill "Notion to Substitute. 


Filed May 19. 1911. 

Now comes the petitioner. Albert Todd, by his attorneys, and sug- 
opst." to this Honorable Court, that one of the respondents herein, 
Benjamin F. Harper, who issued as Auditor for the A\ at* Department 
in ids official capacity, has resigned such office, that Elton A. 
(longxver has been appointed in his stead, and that the survival 
of this action against said officer is necessary for the settlement of 
the questions involved in this case. 

Wherefore the petitioner move: that said Elton A. Gongwer he 
substituted as defendant herein in accordance with the act of Con¬ 
gress approved Februarv 8. 1889. 30 Stat. L. 822. 

KING & KING. 

Attorneys for Petitioner. 
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41! In llio Supreme ... of the District of Columbia, Iloldinc a 

Circuit Court. 

At Law. No. 53464. 

I m; l mtki> States of Americ a c\ 1 vol.-it ionc Albert Todd, 

Petitioner, 

v. 

Bkn.iamin F. I! \rrer. Auditor for tlio War Department, and 
Borer i J . 1 racewei.l. Comptroller of the Treasure. 

Order. 

Filed May 10. 1011. 

Fpoti the suggestion of tlie resignation of Beniamin E. Harper. 
Auditor for the War Department, and of the appointment of Elton 
A. f?ongwor as such Auditor, and upon motion of the petitioner for 
the substitution of said Elton \. CmiL'wi'r a- one of the defendants 
herein in place of said Benjamin f. n arper. the necessity appearing 
f°i the 'iin i\ al of thi> action in order to obtain a settlement of the 
questions herein involved, it B this 10th day of May. 1011. ordered 
and ad indeed that said Elton A. Conover he substituted as defendant 
herein in place of said Benjamin F. Harper, in accordance with the 
act of Congress approved the 8th day of February. 1,8,89. 

JOB BARNARD. Justice. 

47 Tn the Supreme Court of the District of Columbia. 

At Law. No. 53464. 

United States of America ex Rel. Albert Tonn. Petitioner. 

vs. 

Elton A. Oonomer. Auditor for the Mar Department, and Robert 
J. Trace well. Comptroller of the Treasury. Defendants. 

Joint Aji*trrr of the Defendants to the Petition fo r a Writ of 
Mondnnmi* and to the Pale to Show Douse. 

Filed May 10. 1911. 

4 lie defendant'. Elton A. Congwer. Auditor for the War Depart¬ 
ment. and Robert J. Tracewell. Comptroller of the Treasury, ex¬ 
pressly reserving unto himself and themselves all benefit of excep¬ 
tion to the imperfections and defects appearing in the petition for a 
writ of mandamus filed herein, and to the lack of jurisdiction of the 
Court to grant tlie relief prayed tor in said petition, or to control the 
said defendants or either of them in the exercise of matters settled 
and determined by their predecessors in office and relating to their 
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judgment and discretion, nevertheless, for answer to said petition, or 
as much thereof as they are advised it is material for them to answer, 
and to said rule to show cause, answering say: 

I and II. 

These defendants admit tlie allegations contained in the first and 
second paragraphs of said petition. 


These defendants have no personal knowledge of the allegations 
contained in the third paragraph of said petition, other than the 
petition itself, hut are advised that the said statements are substan¬ 
tially true, with the exception ot the statement that the petitioner has 
served continuously in the Army of the United States since the first 
day of July. A. D. l.sTd, in regard to which statement these defend¬ 
ants are informed and believe and therefor aver that since the date 
of his retirement the said petitioner has not rendered any active serv¬ 
ice in the Armv of the l nited States. 


IV. 

Answering the fourth paragraph of said petition, these defendants 
sav that the same contains mere conclusions of law which they are 
advised they are not called upon to answer. 


V. 

Answering the fifth paragraph of said petition, these defendants 
sav that they have no personal knowledge of the allegations con¬ 
tained therein, other than the petition itself, but are informed that 
the said allegations are substantially true. 

VI. 

Answering the sixth paragraph of said petition, these defendants 
say that the averment concerning the increased pay to which the peti¬ 
tioner is alleged to be entitled is a mere statement or conclusion of 
law. which these defendants are advised they are not called upon to 
answer, but so far as the same may be material, deny the same. 

Further answering said paragraph, these defendants admit that the 
practice of the War Department and the accounting officers of the 
Treasury Department was as therein stated. 

49 VII. VIII. IX. X. and XT. 

Answering the allegations of the seventh, eighth, ninth, tenth 
and eleventh paragraphs of the said petition, these defendants say 
that the said paragraphs consist altogether of statements and conclu¬ 
sions of law and argumentative matter, which these defendants are 
advised they are not called upon to admit nor deny. 
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XIT. 

Answeiing the twelfth paragraph ot said petition, these defend¬ 
ants admit that the petitioner presented his claim for longevity pav 
due film it" a eoinmissioned olficer prior to Fehruarv twentv-fourth 
A. I) ISM. under Section 1202 of the Revised Statutes, computed 
upon his service as a cadet, to the then Second Auditor, as stated in 
>aid paragraph, and that thereafter the Second Auditor and the 
Second Comptroller, the predecessors in oHice of the respective de¬ 
fendants herein, denied the claim of the said petitioner, and decided 
tha! nothing was due to said petitioner for pav for services prior to 
r ehruary twenty-fourth. A. D. lSSl. for longevity increase under 
the provisions ot Section 1202 of the Revised Statutes; and these 
defendant^ therefore admit the allegations of the twelfth paragraph 
of said petition, as modified by this answer. 

XIII. XIV. and XV. 

Answering the allegation- of the thirteenth, fourteenth and lif- 
teeiiili paragraphs of said petition, these defendants sav that the 
said paragraphs con-i-l altogether of statements and conclusions of 
law and argumentative matter, which these defendants are advised 
thc\ are not called upon to admit nor denv. 


of) 


XVI. 


Answering the sixteenth paragraph of said petition, these de¬ 
fendant- admit that in .human*. A. D. IS# 1 u. the petitioner pre¬ 
sented to Benjamin F. Harper, the then Auditor for the War De- 
paiimcnt. the predecessor <*f the substituted defendant, Flton A. 
< longwel*. a claim for pay due him between Julv first. A. I). 1N7,N. 
and February twenty-fourth. A. I >. lfSSl. based'on his -ervice as a 
cadet at the l nited States Military Academy, as therein averred 
and that the -aid then Auditor for the War Department did. on 
the tenth day of Fehruarv. A. 1). 1S# 10. refuse to consider the -aid 
claim, hy reason of the prior action of the then Second Auditor and 
Second ( omptroller. the respective predecessors of the said account¬ 
ing officer- referred to in the twelfth paragraph of the petition and 
thi- an-ucr. 1 hose defendant* admit that further application was 
made, on November tenth. A. I >. 11>10. m the said Benjamin F. 
Harper, toe then Auditor for tin* War Department, and action on 
the merit* of this claim was again refused as averred in the six¬ 
teenth paragraj h of -aid petition. 

Further answering, these defendants say that since the filing of 
the petition in this cause, the -aid Benjamin F. Harper has" re¬ 
signed hi- position a- Auditor for the War Department, and his 
resignation ha- been accepted, and that his successor, the said Flton 
A. (iongwer. has been appointed, and has duly qualified and as¬ 
sumed hi- duties a- Auditor for the W ar Department. 

These defendants further admit that application was made to 
the defendant, the (’omptroller of the Treasury: and that on the 
thud da\ ot .human . A. D. 1M1. tin* Assistant Comptroller of the 
Treasury did. acting within hi* proper authority, deny said appli- 


V 

4 
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Cation, and refuse to consider the claim of the petitioner on its 
merits, alleging as reasons therefor the said action of the then 
Second Auditor and Second Comptroller, of December fif- 
51 teenth, A. 1>. lNiK), as set out in Exhibit I of said petition. 

Further answering said paragraphs, these defendants aver 
that the allegation concerning the invalidity of the said action is a 
mere conclusion of law, which they are advised they are not called 
upon to answer. 

XVII. 

Answering the seventeenth paragraph of said petition, these de¬ 
fendants admit that, in their official capacity ns the said Benjamin 
F. Harper, Auditor for the W ar Department and the said Robert J. 
Tracewcll. as Comptroller of the Treasury, respectively, held that the 
amounts claimed by the petitioner to he due him under Section 
• 1*2(>*2 of the Revised Statute- cannot be credited and allowed him, 
by reason of the adverse decision to said petition on said claim by 
the Second Auditor and the Second Comptroller, dated December 
fifteenth, A. 1). 11)00, the predecessors in office of the respective de¬ 
fendants herein. 

These defendants, however, aver that the remaining portion of the 
said paragraph consists of argumentative matter and conclusions of 
law which these defendants are advised they are not called upon to 
answer. 

Further answering said paragraph, these defendants aver that 
whatever rights the petitioner may have had in the premises, that 
the same are now barred by the Statute of Limitations and the laches 
of said petitioner, which will hereafter more specifically appear. 

XVIII. XIX. XX. and XXL 

Answering the allegations of the eighteenth, nineteenth, twentieth 
and twenty-first paragraphs of said petition, these defendants say 
that the said paragraph- consist altogether of statements and 
52 conclusions of law and argumentative matter, which these 
defendant- are advised they are not called upon to admit nor 

deny. 

More specifically referring to Clause 5 of Paragraph XXL of the 
petition, these defendants say that the Act of March 4, 190/, (.14 
Stat. L. 1350) referred to in said paragraph and in Paragraph XIX., 
which requires accounting officers to follow decisions of the Supreme 
Court of the United States and of the Court of Claims in stating 
balances, was not general legislation, hut was legislation of a limited 
or restricted character relating only to claims of volunteers who 
served in the war of the rebellion: and that such Act, whether gen¬ 
eral or special legislation, did not make it the duty of these defend¬ 
ants to reopen or take jurisdiction of the petitioner's claim, regardless 
of the prior action of their predecessors in rejecting such claim. 

Further answering the whole of the said petition, these defendants 
say that the defendant, Robert J. Tracewell, Comptroller of the 
Treasury, and the said Benjamin F. Harper, the then Auditor for 
the War Department, rejected the claim of the petition for longevity 

5—2340a 
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increase of pay 1 on service* a- a cadet at the Military AcademV 
for the sole and only reason that the same claim had, as set forth in 
the petition, been rejected hy their predecessors in office; that the 
error, it any. <>t their said predecessors m rejecting said claim was 
an error of law jmre and simple, and was in no wise involved in. or 
dependent upon, or connected with, or related to any matter or 
(picstion of fact not in the case: and that no matter of fact was al¬ 
leged or shown by the claimant, as a ground on which the action of 
their said predecessors, in rejecting said claim, should Ik* reviewed 
hy these defendants. 

These defendants further state that it is a rule of the ac¬ 
count ini*' oflicers of the I reasury. announced manv vears 
auo and confinucd hy many decisions of the courts, that thev will 
not reopen and review the settlements and decisions of their prede¬ 
cessors on no other ground than that of a mistaken or erroneous 
application or construction of law in the particular case, and that 
they will only review such a decision, when, hy reason of a mistake 
or ignorance of fact on the part of their predecessors, it would he 
clearly inequitable and unjust that the decision should \ u 

the opinion of these defendants the rigid enforcement of this rule 
is absolutely necessary to the due. proper and safe administration 
of the duties of tin* accounting oflicers of the War and Treasure 

I >epartments. 

These defendants further aver that in rejecting the claim of the 
petitioner herein, the >aid accounting oflicers acted in a judicial 
capacity and in the exercise of a judicial discretion, and not in the 
discharge of a mere ministerial duty, and that they are advised 
that tin* win of mandamus cannot he resorted to for the purpose of 
controlling these defendants in the exercise of their discretion in 
this case. 

Tlic-o defendant- further aver that if the ,>i>t it inner is entitled to 
longevity |«i.v between July lir-t. A. I). IS7S. mid February twenty- 
liMii'tli. A. I>. ISM. under mid hy virtue of Section I Jti-J of t|„. |> p . 
vi-c-d Statute- of the l idled Suites. 11 nit the right of the petitioner to 
the amount so eliiitned to lie due him neeriied to the petitioner on the 
twenty-fourth dtiy of Fehrunry. A. I).. 1N,S|. mid tlint he then hid 

II ruihl ol action against the Cnited Stmes for the mnount of <„eh 
elmiii enloivenlile in the Court of Cliiims: tlmt the snid petitioner 

imled to enforce In- -md entt-e ol neti. the Court of Clniins mid 

t- now. hy virtue of the Statute of Limitations applicable to'sfd 

r i 1 enforcing his snid muse of notion 

od in the Court of ( Imtns. in miv other Court in „ <u it 
against the l nited States. 

The-e defend,lilts therefore aver that the petitioner has slumbered 

A 1 ' n f | ,1,s - "" ,1 ls Siu ty of gross and inexcusable laches i„ 
permitting the ..no to exp,re within which he might he aide to 
enforce Ins rights ,n the tnhunal wlierein such rights mi<dit he id 
judicnted. so that he is now barred from enforcing such ri.dit*' in 
he proper tribunal, and these defendants therefore aver that < 

In this 'action." ' “ ‘° ° f which he seeks 
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These defendant- further aver that the present proceeding by 
the petitioner is in substance ami ellVet a suit l.v him against the 
United States.’ami an attempt hy lmn to do m this court what In¬ 
is prevented hv the Statute of Limitations from doing in the Lour 
of Claims, ami therefore that this Court has no jurisdiction to grant 
the relief sought hv the petitioner, which would he m sul.stauee 
and effect, though not in name, a money judgment against the 

Vniteil States. . . , . , , . 

\n<l now luivini* fullv an-wered the petition and said nilc to 

show- cause, these defendant- pray that the rule to show cause he 

discharged, and the petition he dismissed, and that they may ho 

lienee dismissed with their reasonable costs. 

E. A. (iOXGWER. 

1 ml it or for the War Department. 

*RORERT J. TRACEWELL. 

Comptmiter of the 7 reaxn r y. 

EE A RENTE R. WILSON. 

Attorney of the t n it at ^.totes in 

• nut for thr District of (*o1nmhia. 

REOINALDS IIU1DEKOPER. 

1 distant Attomi n of the l nitnl States 

amt for the District of Columbia. 

r,r> District or Columbia. *s: 

I Elton \ Oon"\ver. being first duly sworn according to law. on 

oath do depose and say that I an. the Auditor for the War Depart- 

meul of the United States of America: that I have read the fore- 

ooimr answer hv me subscribed, and know the contents thereof: that 

The. matters ami facts therein stated of my own knowledge are true. 

and those stated on information and belief I believe to he true, 
ami tno.e E A f-.ONOWER. 

Subscribed and sworn to before me this IS" day of May. A. I>. 

1911 V , tI I .IAS. N. FITZPATRICK. 

C KAL '' A rotary Public, D. C. 

Distrit of Columbia, ss: 

I Robert .1. Tracewell. being first duly sworn according to law, 
on oath do depose and say that I am the Comptroller of the Treas¬ 
ure of the United States of America: that T have read the 
answer hv me subscribed and know the contents thereof: that the 
matters and facts therein stated of my own know edge are tine, and 
“ stated on information and belief T believe to be true. 

Ul C ' ROBERT J. TRACEWELL. 

Subscribed and sworn to before me this 18" day of May, A. D., 

19n VsEALl ’ JAS. N. FITZPATRICK, 

*- * Notary Public, D. G. 
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06 In the Supreme Court of the District of Columbia, Holding 

a Circuit Court. 

At Law. No. 53464. 

1 he United States of Americ a ex Relatione Albert Todd, 

Petitioner, 

v. 

Kltox A. (ioxuwkr. Auditor for the War Department, and Robert 
•I. I racewell. Comptroller of the Treasury. 

Don urrcr. 

Filed May 23. 1911. 

I he petitioner says that the answer is had in substance. 

KTNO £ KIND. 

.1 1 tor nr if* for Petitioner. 

Among the matter’s of law intended to he argued in support of 
the above demurrer are the* following:_ 

. I l ,5, t |*;e action of the Second Auditor and Second Comotroller 
in the certificate dated December 15. 1S90. purporting to disallow 
the petitioner's claim, was invalid because it was in pursuance of 
a purpose to nullify a decision of the Supreme Court binding upon 
such officers. 

-• 1 ^aid certificate, if a valid act of such officers, doe* not 
make* the petitioner's claim re> judicata in the Treasury Department 
because the petitioner has always been since the date of such eer- 
tdicate an officer in the Army of the United States and his accounts 
"ilh the l nited States have never been closed. 

-• *«id certificate, if a valid act of such officers, does 

not make the petitioner's claim res judicata in the Treasury 
Department because of the repeated approval of said claim by the 
Senate of the 1 nited States and by Committees of both houses of 
Congress, such action authorizing and requiring the reopening and 
reconsideration of said claim as an act of comity between thelegis- 
lative and executive departments of the United States. 

4. That said certificate, if a valid act of such officers, does not 
make the petitioners claim res judicata in the Treasury Department. 

1 Hvau.sc said certificate is manifestly erroneous in point of law and 
it is theietoie the duty of tin* respondents to correct it 

•». That said certificate, if a valid act of such officers, does not 
make the petitioner's claim res judicata in the Treasury Depart¬ 
ment because the act of March 4. 11 ) 07 . 34 Stab L. 1356 directs 
that the accounting officers of the Treasury shall follow the de¬ 
cisions of the l nited States Supreme Court without regard to former 
m ttlcinenN «nljudicjitioii^ l>v tlioir prodccossors 

i). I hat no statute of limitations is in force in regard to claims 
against the l nited States before the accounting officers of the 
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Treasury, and it is the duty of 11 ly respondents herein, as such ac¬ 
counting officers, to consider such claims upon their merits without 
regard to the date of their origin. 

KING & KING, 

Attorneys for Petitioner. 


5<S Law. No. 53404. 

Fnited States ex Ivel. Tonn 
v. 

( i( >ngwkk, Auditor of War: Trackw ell. Comptroller of the 

Treasury. 

Memorandum. 

Filed July 7. 1011. 

This case is before the court upon demurrer to the answer of the 
respondents. The petition seeks a mandamus to compel reopening 
and allowance of petitioner's claim for longevity pay between July 1. 
1«S7N. and February *21. 1 NS 1. the contention of the petitioner, being 
that he is entitled thereto under the decision of the Supreme Court 
of the Fnited State- in Fnited States v. Wat-on. 130 1\ S. SO. r Fhe 
an-wer of the respondent- set- up that respondents held within their 
lawful jurisdiction that tin* -aid decision was not applicable to peti¬ 
tioner'- case, for the reason that petitioner's claim was and i- barred 
by the statute of limitations and petitioner failed to enforce his cause 
of action in the Court of Claims within the statutory period. The 
an-wer further set- up that a mandamu- proceeding to compel the 
payment of a disputed claim out of the moneys of the Treasury of the 
United State- i- in reality a suit against the Fnited States, though 
nominally against it- ollicers: and that the Fnited States has not con¬ 
sented to be sued otherwise than in the Court of Claims. 

The court is of opinion that the demurrer to this answer is not 
well taken. What is here sought by the petitioner is not the doing 
of a mere ministerial act. but the reversal of a judgment of the 
accounting ollicers of the Treasury. The only remedy open to 
petitioner was a suit in the Court of Claims, which he should have 
availed himself of during the period of limitations, and having 
failed to do so. his right is barred. The applicability of the bar of 
the statute of limitations in favor of the government is very strongly 
stated by the Supreme Court of the Fnited States in Finn v. United 
States. 1*23 F. S. *23*2. as follows: 

50 “The general rule that limitation does not operate by 

its own force as a bar. but is a defence, and that the party 
making such a defence must plead the statute if he wishes the benefit 
of its provisions, ha- no application to suits in the Court of Claims 
against the Fnited States. An individual may waive such a defence, 
either expressly or by failing to plead the statute; but the Govern¬ 
ment has not expressly or by implication conferred authority upon 
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any of it.> officers to waive the limitation imposed l»v statute upon 
Milts against the ( nited States in the Court of Claims ” 

'I'he remedy in the Court of Claims having been lost hv the ex¬ 
piration of the period of limitations, and the United States’ not hav¬ 
ing consented to he sued elsewhere, this court has no jurisdiction 

to ( ‘ nfon ; < ‘ ,,l( ‘ Petitioner’s alleged cause of action in the proceedin'* 
now instituted. 

I lie demurrer to the respondents’ answer is accordingly overruled. 

(i0 Supreme Court of the District of Columbia. 

Friday, Jvh/ 7 th. 1011. 

Session resumed pursuant to adjournment. Hon. Tlios. IT. Ander¬ 
son. Justice, presiding. 

******* 

Vpon. consideration of flip dcmuripr filed lipivin to rpspnndpnts’ 

mmwor. it is ordered that said demurrer l«e. mid the samp is liorpliv 
overruled • 

Wednesday. JuL/ 12///. 1011. 

Session resumed pursuant to adjournment. TTon. Tims. TI \nder- 
"'•n. Justice, presiding. 

Cnuw< nmv tlio petitioner hv hi* attorneys of record and in open 

court, elects to stand upon his demurrer herein to respondent*’ 

answer heretofore overruled. Wherefore, it i* considered that the 

hole to Show Cause herein he and the same i* herehv dhchurged 

and the petition dt*mis*ed. and further that the respondent* recover 

° f Homier defense to he taxed hv the Clerk, and have 

execution thereof. 

I'"," 1,10 tlio petitioner l.v lijs said allm-iipvs. in 

POIII-I. limps ail npppal to Ilip Court of Appeal- of tlip District of 
( olumhia: whereupon, the penalty of a bond for eo*ts i< fi X(M l 
the sum of One Hundred Dollars. 

Memoranda m . 

duly 12. 1011.—Appeal hond approved and filed. 

/trsn/nutin,, „f Papers in Record on Appeal. 

Fill'd July 17. 1011. 

**»*»*, 

In making up the record on appeal, the Clerk will please include 
the following papers: 

Petition for writ of mandamus. 

(Exhibit D thereto 
Exhibit F “ 

Exhibit G “ 

Exhibit 1 “ 
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Order to show cause and Marshal’s return. 

Motion to strike out. 

Order to strike out. 

Exceptions to order to strike out. 

Suggestion of the resignation of Harper as Auditor and of the 
appointment of Elton A. Gongwer as such; and motion to substitute. 
Order substituting Gongwer as defendant. 

Joint answer to the petition. 

Demurrer. 

Opinion of Court. 

Order overruling demurrer. 

Petitioner elects to stand on demurrer; order dismissing petition; 
appeal noted; appeal bond tiled and approved. 

02 Designation. 

KING & KING, 
Attorneys for Petitioner. 

Copy of Designation acknowledged this 16th day of July, 1911. 

REGINALD S. IIUIDEKOPER, 

Ass’t U. S. Att’y, D. C. 
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Supreme Court of the District of Columbia. 


Exited States or America, 

I district Columbia, ss: 

I. John R. Young. Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 
1 to 62. both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause No. 53464 at Law, 
wherein The 1 nited Suites of America, ex rel. Albert Todd, is 
Plaintiff, and Elton A. Gongwer. Ac., et al. are Defendants, as 
the >ame remains upon the file-' and of record in said Court. 

In Testimony Whereof. 1 hereunto subscribe my name and aflix 
the seal of said Court, at the City of W ashington, in said District, 
this 22d day of August. 1911. 

| Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk, 

By FRED C. O’CONNELL, 

Ass’t Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
2340. The U. S. of A. ex rel. Albert Todd, appellant, vs. Elton A. 
Gongwer et al. Court of Appeals, District of Columbia. Filed 
Aug. 26, 1911. ITenrv W. Hodges, clerk. 
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(2) Prior adjudication. 

(а) Statutory direction to reopen. 

This legislation admittedly permanent . . 
General legislation on appropriation acts . 
The terms of the proviso. 

(а) “All cases” . 

(б) “So certified”. 

The purpose of the proviso. 

A similar proviso. 

(б) No valid decision. 

Relation of executive and judiciary . . . 
Constitutional duty of Second Comptroller 

Violation of constitutional duty. 

An act unlawful in substance ...... 

(c) No final decision. 

Officers’ accounts always open. 

Judicial and other decisions. 

Treasury practice. 

Summary . 

( d ) Duty to reopen for error of law. 

Authority against reopening. 

Spirit of this decision . 

Early authorities favoring reopening 
Older rule reversed by Supreme Court 

Decisions official, not personal . 

Effect of recent Supreme Court decisions . 

Present executive practice. 

Recent ruling of Court of Claims . 
Reopening not forbidden by statute . 
Difference between executive and judicial 
decisions. 

( e) Duty to reopen localise of legislative approval 

Summary. 

(3) Remedy by mandamus. 

The petitioner’s prayers. 

First prayer. 

Second prayer . 

Authorities on mandamus. 

Supreme Court, U. S. 

Court of Appeals, D. C. 

Court of Appeals, Maryland. 

In other States. 

In England. 

Summary of authorities. 

Application of authorities. 

IV. CONCLUSION. 
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I. STATEMENT OF CASE. 


(ft) Judicial Proceedings. 


1 his is an application for a mandamus upon the 
Auditor for the War Department and the Comptroller of 
the Treasury, filed by an officer of the Army, who 
alleges that these officers have refused to consider his 
claim for longevity pay on its merits, because they say 
it is res judicata in the Treasury Department. There are 
two prayers (record, p. 14) ; 


(1) That they shall be directed to consider this claim 
upon its merits, and 

(2) That in passing upon the claim they shall follow 
the decision of the Supreme Court of the United States 
in the case of United States v. Wafson, 130 U. S. 80. 

In their answer, the respondents admit in general the 
allegations of the petition, but plead: 

(1) That they were right in deciding that the claim 
was res judicata by the former action of their predecessors 
(record, pp. 33—34) : 


(2) That as officers of the United States, exercising a 
discretion granted by law, they are not subject to the con¬ 
trol of this court (record, p. 34) ; 

(3) That the petitioner’s right to enforce his claim 
before any court has been lost by the bar of the statute of 
limitations and by laches (record, p. 34). 

The petitioner demurred to this answer. The court 
below r overruled the demurrer on the following ^rounds 
(record, pp. 37-38) : 

(1) That the relief sought is the reversal of a judgment 
of the accounting officers of the Treasury, and 

(2) That, because of failure to bring suit in the Court 
of Claims within the time limited by law, the right is 
barred by the statute of limitations. 


It is thus seen that the controversy is not over the 
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merits of petitioner’s claim, but over the duty of the 
accounting officers to consider it on its merits and the 
propriety of the court enforcing such consideration by 
writ of mandamus. 


(b) Statutory Basis of Claim. 

The history of the case will be stated with such regard 
to brevity as the complication of the facts and law per¬ 
mits. 

The petitioner was appointed a cadet at the United 
States Military Academy at West Point on July 1, 1873, 
and upon graduation was appointed second lieutenant in 
the 1st Artillery, U. S. A., on June 15, 1877, and was 
promoted to first lieutenant on April 18, 1882. He has 
served continuously in the Army ever since. He is now 
on the retired list (record, pp. 2, 31). 

The claim over which this controversy arises is for pay 
due him while a second lieutenant between July 1, 1878, 
and February 24, 1881. During this period the follow¬ 
ing provisions of the Revised Statutes of the United States 
fixed the petitioner’s pay: 

“ Sec. 1261. The officers of the Army shall be entitled 
to the pay herein stated after their respective designations: 

* * * * * * * 

“Second lieutenant, not mounted: fourteen hundred 
dollars a year.” 

* * * * * * 4c 

“ Sec. 1262. There shall be allowed and paid to each 
commissioned officer below the rank of brigadier general, 
including chaplains and others having assimilated rank 
or pay, ten per centum of their current yearly pay for 
each term of five years of service.” 


In the system of pay created by these statutes, there are 
two criteria for the pay of an officer. The first of these 
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is his rank (Sec. 1261) and the second is his length of 
service (Sec. 1262). An officer’s pay can not be deter¬ 
mined until both of these facts are known. Two officers 
of the same rank may receive different rates of pay, 
because they have been in service different periods of 
time. Two officers of the same length of service may 
receive different rates of pay because they are of different 
ranks. Two officers will not receive the same pay unless 
both their rank and their length of service (determined 
by five-year periods) are the same. The pay for length 
of service under R. S. Sec. 1262 is known as longevity 

pay- 

During the period in controversy, if the petitioner’s 
service as a cadet be counted, he had served over five 
years. If not counted, he had served less than five years. 

He was paid, as provided by Sec. 1262 for the rank of 
second lieutenant, at the rate of $1,400 a year, but received 
no longevity pay under Sec. 1262. This was because, 
under the construction of this section by the War and 
Treasury Departments prevailing at that time, cadet 
service was not counted as a part of “ each term of five 
years of service” for computing longevity pay (record, 
p. 3). 

If his service at the Military Academy should, under 
a proper construction of Sec. 1262, be considered in 
computing the length of his service, then he ought, from 
July 1, 1878, five years after entering the academy, to 
have received not only his grade pay, $1,400 a year under 
Sec. 1261, but longevity pay, ten per cent on $1,400, 
under Sec. 1262, making a total of $1,540 a year. 

The petitioner claims that cadet service should be so 
counted. This is the claim in which the petitioner asserts 
his rights have been infringed by reason of the accounting 
officers of the Treasury refusing to act upon its merits. 


(e) Judicial Decisions Upholding: Claim. 

On February 24, 1881, the following provision was 
enacted in the Army Appropriation Act, 21 Stat. L. 340: 

* * * * * * * 
“Additional pay to officers for length of service, to be 
paid with their current monthly pay, and the actual time 
of service in the Army or Navy, or both, sludl be allowed 
all officers in computing their pay.” * * * 

The accounting officers of the Treasury still refused 
under this statute, as they had under Revised Statutes, Sec. 
1202, to credit to army officers their service as cadets in 
computing their longevity pay. The Supreme Court of 
the United States in United State* x. Morton , 112 U. S. 
1, decided that cadet service was “ service in the Army ” 
under this statute. The Treasury Department followed 
this decision in computing the pay of all officers accruing 
after February 24. 1881, and so included cadet service as 
a foundation for such longevity pay. The petitioner 
received longevity pay from that date, based on the inclu¬ 
sion of such service (record, pp. 3-4, 31). 

Thus his present unpaid claim begins July 1, 1878, 
five years after he entered the Military Academy, and 
ends February 24, 1881, from which date longevity pay 
based upon his cadet service was paid him. 

The language of R. S. 1262, “each term of five years 
of service ” and that of the act of 1881 “ actual time of 
service in the Army ” are so similar that the declaration 
of the Supreme Court in the Morton case (112 1 . S. 1) 
that “ a person serving as a cadet was serving in the 
army ” might have been accepted as sufficient authority 
for the Treasury Department to count cadet service under 
R. S. 1262, prior to February 24, 1881. This it refused 
to do on the ground that the case involved only a con¬ 
struction of the terms of the act of 1881, and not of 

Sec. 1262. 
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A new test case was thereupon brought by Capt. Mal- 
bone F. Watson for pay accruing prior to February 24, 
1881, relying solely upon the terms of R. S. 1262. The 
Supreme Court in United States v. Watson, 130 U. S. 80, 
81, decided March 11,1889, said: “ That service as a cadet 
was always actual service in the army, has been settled 
by the decision of this Court in the case of United States 
v. Morton , 112 U. S. 1.” Judgment was rendered in 
favor of Watson for longevity pay due under R. S. Sec. 
1261, before February 24, 1881, computed by counting 
bis cadet service. 

This was an authoritative interpretation of the mean¬ 
ing of this statute and fixed definitely the right of all 
officers under like conditions, including the petitioner, 
to receive longevity pay based upon cadet service under 
Rev. Stat. 1262. 

(d) Second Comptroller Gilkeson’s Action. 

Second Comptroller Butler, then in office, gave direc¬ 
tions in a decision rendered by him in General Grant’s 
claim that the construction placed by the Supreme Court 
in the Watson case, upon Sec. 1262, should be followed 
by the accounting officers in all similar claims. The 
claims of Generals Grant and Rosecrans were paid. 

Before other settlement could be made he was succeeded 
by Second Comptroller Gilkeson. The claim of General 
Kilpatrick was allowed by him shortly after coming into 
office. He later rendered a decision (record, p. 15) 
directing that all claims for longevity pay under the 
Watson decision should be disallowed. He declared that 
the decision of the Supreme Court in the Watson case was 
not a binding authority upon him in disposing of other 
longevity claims and refused to follow it (record, pp. 4-6, 
15, 31). 

This opinion divided claims for longevity pay into 
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three classes. The first two classes were cases in which 
c aims had theretofore been presented to the accounting 
othcers and disallowed. The Comptroller held that such 
< isallowances were binding upon him, notwithstanding 
the opinion of the Supreme Court (record, pp. 1S—20) 
The third class consisted of claims which had never 
liefore been presented to the accounting officers and to 
which the plea of j.,,1 icala could not apply Here if 
anywhere, the right of the claimant under the construe- 
tarn of law made by the Supreme Court was plain The 
Comptroller, however, decided that even in such cases he 
would not follow the interpretation of the Supreme Court 
mt that the previous interpretation of the Treasury 
Department should still he preferred. Thus he put the 
practice of the War and Treasury Departments above the 
construction <>f the Supreme Court of the United States 

IDs language in reaching this extraordinary conclusion 
is as follows (record, p. 21) : 


u- ii T ‘ e « l C a f s °, { cases > represented by the claim of 
CNilliam \\ . Mitchell, lieutenant, U. 8. A., in which no 

ricasury settlement has ever been made, and hence not 
covered by the opinion of the Attorney-Ueneral p esents 
;i question much more difficult of solution. It is con 
tended that unless this class of claims are allowed the 
accounting officers are virtually overruling a solemn deci 
s on of the Supreme Court of the United States binding 
alike upon the Government and every citizen .,,’.<1 i r ^ 

.''*'*» «< .bTCl“S 

JJOU I Meld to no man in the respect I entertain for 
the deliverances of the great constitutional court of last 
resort, and I would he far, very far indeed, from setting 
up my opinion against such an authority hut it will „ n f 
he pretended that the authority of the Sunreme cl t 
great as it is, binds either the citizen or the Governmeiit. 
in any matter unless within the jurisdiction of the Court 
It follows, therefore, if it can be shown that the claims 
now under consideration are not within the ju sdictffin 
of the Supreme Court of the United States, then I think 
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it will be admitted that the decision in the Watson case is 
not a binding authority upon the accounting officers. It 
must he remembered that the Watson case was brought 
in the Court of Claims and that the jurisdiction of that 
. t u t e limited to claims arising within six 

years, hence it follows that the effect of the ICcrYso/i deci¬ 
sion by the Supreme Court is to be measured by the 
statutory limit of the Court of Claims, and viewed in this 
light it will be found that all that can be claimed for the 
Watson decision is that an officer of the Army is entitled 
to have his cadet service at the Military Academy counted 
in the computation of his longevity pay, provided he 
brings suit in the Court of Claims within six years from 
the time his right accrued. This is the full legal effect 
that can be given to the Hafeoa decision, and although 
it may be argued that such decision was rendered upon 
a construction of the act of 1838, still it can not be said 
that the accounting officers are legally bound to follow 
such decision in cases over which the Court of Claims, 
and consequently the Supreme Court of the United States’ 
can not have jurisdiction.” 


Attention is asked to two features of this extract. The 
first is the open declaration that this class “ presents a 
question much more difficult of solution.” What the 
Comptroller means is that the question is much more 
difficult of solution, because it is to be resolved against 
the claimants. There is no difficulty otherwise. The 
language very thinly disguises the determination to find 
an excuse to disallow the claims, notwithstanding the 
decision of the Supreme Court. 

The Comptroller says that “the effect of the Watson 
decision by the Supreme Court is to be measured by the 
statutory limit of the Court of Claims,” that is, six years 
from the origin of the claim, R. S. Sec. 1059. In cases 
within this limit, he will accept the decision as authori¬ 
tative and follow it. In cases arising at an earlier period, 
he will refuse to accept this construction and adhere to 
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the older rule. The subtlety of this does not appear on 
its face, but becomes evident when it is observed that 
longevity pay calculated on cadet service had already been 
allowed from February 24, 1881, under the Morton decis¬ 
ion, and that over nine years had elapsed since the origin 
of the latest claim possible to be presented under the Watson 
decision. The deference to the opinion of the Supreme 
Court here expressed was therefore only nominal. The 
Second Comptroller actually declared that it should not 
be followed at all. 

This decision thus denied all effect to the interpretation 
Placed by the Supreme Court u]>on the statute, wholly 
refused to acknowledge its authority, and placed the 
practice of the Treasury Department above the opinion of 
the highest judicial tribunal. 

After this decision, all the claims for longevity pay 
before the accounting officers were disallowed by certifi¬ 
cate of the Second Auditor and Second Comptroller. This 
included the petitioner’s claim (record, pp. 6, 32). 

( e ) Comptroller Tracewell’s Decision. 

This defiance of the Supreme Court remained the rule 
of the Treasury Department for eighteen years. On May 
18, 1908, the Assistant Comptroller of the Treasury, Hon. 
L. P. Mitchell, under the authority of Comptroller Trace- 
well, one of the respondents, in the case of Alexander 0. 
Brodie, 14 Comp. Dec. 795, reconsidered the question of 
the right of an officer in a status similar to M atson to be 
paid longevity pay, based upon service rendered as a 
cadet at the Military Academy. He decided that the 
Second Comptroller’s decision was erroneous, that the 
construction of law by the Supreme Court is binding 
upon the accounting officers of the Treasury, that there 
is no statute of limitations affecting claims before the 
accounting officers, and that the claim then before him, 


11 


never having been rejected by the accounting officers, 
was open to adjudication upon its merits. It was there¬ 
fore allowed. The opinion shows the sound regard for 
law which marks the present administration of the 
Comptroller’s office (record, pp. 8-9, 32). 

The Comptroller used the language quoted in the 
petition (record, p. 8) and reported 14 Comp. Dec. 802. 

In pursuance of this decision, over six hundred claims 
of officers of the United States Army for longevity pay, 
based on cadet service, nearly all presented for the first 
time after this decision, amounting to more than six 
hundred thousand dollars, have been allowed, reported 
to Congress as certified claims, and paid by three appro¬ 
priation acts (record, pp. 9, 32). 

(/) Respondents’ Action on this Claim. 

The petitioner applied to the Auditor for the War De¬ 
partment in 1910 for longevity pay due him under Sec. 
1202 of the Revised Statutes, as construed by the Supreme 
Court in the HVfw/i case and byihe Comptroller of the 
Treasury in the Brodie case (record, pp. 9, 32). 

This claim was an “account relating to the military 
establishment ” “ within the jurisdiction of the Depart¬ 
ment of War ’’ and it was the duty of the Auditor of the 
War Department to receive and examine it under the 
provision of the act of July 31, 1894, Sec. 7, 28 Stat. L. 
200, quoted record, p. 11. It was also the duty of the 
Comptroller to revise the action of the Auditor by the 
P 1 ■ovision of Sec. 8 of the same act, quoted in the same 
place. These duties are emphasized by Rev. Stat. Sec. 
230, quoted record, p. 7. The Auditor “ refused to con¬ 
sider the said claim ” and on a second presentation 
“action on the merits of the claim was again refused.” 
The Comptroller on appeal “ did refuse to consider the 



claim of the petitioner on its merits.” See answer 
record, pp. 32, 33. 

The refusal of the respondents to act on this petitioner’s 
claim was based neither upon a denial of the merits of 
the chum, nor upon any statute of limitation, but “ for 
the sole and only reason that the same claim had been 
rejected by their predecessors in office.” Answer, record 
p. 3-4. The decision of the Comptroller in the’ Brodi’e 
case, already discussed, admitted the merits of the claim 
ami expressly declared that no statute of limitations con- 
trolled the accounting officers. 

({/) Action in Congress. 

Between the decision of Comptroller Ciilkeson of 
1S90, and that of Comptroller Tracewell of 1908, appli¬ 
cation had been made to Congress for legislation directing 
payment of these claims, and a bill for this purpose had 
passed the Senate four times and been favorably reported 
by committees of either house of Congress seventeen 
times. Since 1908 three appropriations have been made 

for similar claims. Petition, record, pp. 10-11 • answer 
record, p. 33. 


(h) Grounds for Mandamus. 

I pon this state of facts the petitioner asks a mandamus 
to the respondents, the present accounting officers of the 
Treasury (record, pp. 13-14). 

(1) To consider his claim on its merits, because, he 
says, it is a duty imposed upon them by law, and 

(2) In considering it, to follow the decision of the 
Supreme Court in the Watson case, because a statute the 
act of March 4, 1907, 34 Stat. L. 1356 (record, p. 121 
expressly declares that they must follow such decisions. ’ 


Under the first prayer it is not sought to control their 
discretion at all and under the second not beyond the 
rule of this statute. 

The answer of the respondents presents three defenses 
(see answer, record, pp. 33-34) : 

(1) That their decision in rejecting the claim on the 
ground of the previous adjudication was correct, saying 
that this rule is both old and right; 

(2) That their decision was within their judicial dis¬ 
cretion, not subject to control bv mandamus; 

(3) That petitioner has lost his remedy at law failing 
to sue in the Court of Claims within the period of limita¬ 
tion and was thereby guilty of laches. 

There is no denial of the justice of the claim on its 
merits and no assertion that any statute of limitations 
barred the respondents from considering the claim. The 
Comptroller’s decision in the Brodic case would have 
made either of such positions untenable. 

The opinion of the court below does not deny the merits 
of the claim or discuss the rule of res judicata in the 
Treasury Department, but is based upon the grounds that 
the petitioner is without remedy at law because the 
judicial discretion of the accounting officers can not be 
controlled by mandamus and because the failure of the 
petitioner to sue in the Court of Claims within the period 
of limitation fixed for that court deprives him of his only 
remedy at law (record, pp. 37-38). 

There are thus three reasons asserted why the prayers 
of this petition should not be granted, one of them going 
to the standing of the claim before the respondents as 
accounting officers of the Treasury and the others to the 
remedy before this court. 

The petitioner responds to these reasons as follows: 
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I. The case is not res judicata in the Treasury Depart¬ 
ment because: 

(fl) A statuteof March 4, 1007,34 Stat. L. 13oG (record, 
p. 12), expressly directs the accounting officers in deciding 
on claims to follow the decisions of the Supreme Court 
without regard to prior adjudications of their predecessors; 

(I>) There never was a valid adjudication of this claim 
in the Treasury Department and the petitioner therefore 
has a right to an adjudication at the hands of the re- 
spondents under the law governing their jurisdiction; 

(c) The account of an armv othcer in service is always 

* * 

open and the settlement by the Second Comptroller, if 
valid, was not final; 

(d) The principle of rex judicata has no application in 
the Treasury Department, where the previous decision is 
manifestly erroneous in point of law as was the decision 
in this case; 

(r) Comity between the legislative and executive de¬ 
partments requires the reopening of this case on its merits 
by the respondents. 

II. The petition does not seek to control the discretion 
of the respondents in deciding the case, except as the act 
of March 4, 1907, controls it, but asks: 

(a) for a hearing before them on the merits of the 
claim according to law and, 

(b) if the act of March 4, 1907, be applicable to the 
case, that the rule there laid down be followed bv them. 

III. The statute of limitations relates solely to suits in 
the Court of Claims and has no application to claims 
before the accounting officers or to actions of mandamus 
in the Supreme Court of the District of Columbia. The 
circumstances of the case show no laches. 



II. ASSIGNMENT OF ERROR. 

The court below erred in the following particulars: 

1. In holding that the right of the petitioner to a 
mandamus as prayed is barred because of his failure to 
prosecute a suit in the Court of Claims during the period 
of limitation. 

2. In holding that the act sought to be enforced by 
mandamus is a reversal of a judgment of the accounting 
officers of the Treasury in the exercise of their official dis¬ 
cretion. 

3. In sustaining the demurrer to the respondents’ 
answer and dismissing the petition. 

III. ARGUMENT. 

Statement of Questions. 

We have seen that three defenses have been asserted in 
this case: (1) the previous adjudication by the account¬ 
ing officers; (2) the judicial discretion of the accounting 
officers; (3) limitation and laches. Since the decision 
of the court below was in part upon the question of limi¬ 
tation, and since objection on that account would, of 
itself, dispose of the case without consideration of its 
merits, we will discuss the issues in the following order: 

1. If the right to mandamus is otherwise clear, is it 
barred because of lapse of time, either by a statute of 
limitations or by the petitioner’s laches? 

2. Were the respondents right in refusing to consider 
the petitioner’s claim on its merits because of a prior 
decision ? 

3. If consideration was wrongfully refused the claim, 
is there a remedv by mandamus? 

We regret that the unusual character of the subjects 
discussed, the involved nature of the issues and a desire 



for thorough presentation, will extend the brief to a more 
than ordinary length. 


(1) LIMITATION AND LACHES. 

These two defenses are akin in that they both arise 
from lapse of time, but the former requires the existence 
of a positive statute and the latter must rest upon the 
judicial discretion of the court. 


Limitation, 


(a) Section 1069, Revised Statutes. 

The first statute of limitations relied on is Sec. 1069 of 
the Revised Statutes, as follows: 


“ Every claim against the United States, cognizable by 
the C ourt of Claims, shall be forever barred unless the 
petition setting forth a statement thereof is filed in the 
court, or transmitted to it by the Secretary of the Senate 
<>i the ( leik of the House of Representatives as provided 
by law, within six years after the claim first accrues.” 

The petitioner’s answer is that this has been uniformly 
held to be a limitation upon the jurisdiction of the Court 


of Claims and never upon the powers of the accounting 
officers or the status of claims before them. 

There are two general statutory forums for the settle¬ 
ment of legal claims against the United States, the 
accounting officers of the Treasury and the Court of 
Claims. The Treasury Department settles all but a small 
fraction of such claims. The Court of Claims, in general, 
decides cases rejected by the Treasury, possessing but 
slight exclusive jurisdiction. The primary jurisdiction 
over claims is with the accounting officers and the jurisdic¬ 
tion of the Court of Claims is secondary and corrective. 

The jurisdiction of the Treasury Department has existed 
from the foundation of the Government (act of September 
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2, 1780, 1 Stilt. L. 65) ; that of the Court of Claims from 
February 24, 1855 (10 Stat. L. 612). The jurisdiction 
of the Treasury Department is based upon Section 236 of 
the Revised Statutes, a re-enactment of the act of March 

3, 1817, Sec. 2, 3 Stat. L. 366: 

“All claims and demands whatever, bv the United 
States or against them, and all accounts whatever, in 
which the United States are concerned, either as debtors 
or as creditors, shall be settled and adjusted in the Treas¬ 
ury Department.” 


There is no statute of limitations relating to the Treas¬ 
ury Department. 

The jurisdiction of the Court of Claims is determined 
bv Section 1050 of the Revised Statutes, re-enacted bv 
the act of March 3, 1887, 24 Stat. L. 505. 


It is guarded by a statute of limitation, R. S. Sec. 
1060, re-enacted in the act of March 3, 1887, Sec. 1, 
requiring a claim to be presented within six years of its 
origin. This section is in both instances a part of the act 
relating to the jurisdiction of the Court of Claims. The 
effect of that statute upon the jurisdiction of the Court of 


Claims is declared in the case cited in the opinion of the 


court below, Finn v. United States, 123 U. S. 232, rec¬ 


ord, p. 37. 

Both the Court of Claims and the Treasury Department 
have repeatedly declared that there is no statute of limi¬ 
tation affecting the jurisdiction of the accounting officers 
of the Treasury in the settlement of claims. McClure v. 
United Staten, 19 C. Cls. 25; Balmer v. United States, 26 
C. Cls. 88, 92; Pennsylvania v. United States, 36 C. Cls. 
507, 525; Strong’s Case, 5 Comp. Dec. 255; Brodie's 
('ase, 14 Comp. Dec. 803. The decision of these two tri¬ 
bunals relating to their own jurisdiction, involving the 
construction of a section which forms a part of the statutes 
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governing the Court of Claims, is necessarily of the most 
persuasive, if not of an altogether authoritative, character. 
Some of these decisions will now Ik* considered. 

In Pennsj/tvania v. United Stales, :J6 C. (’Is. .‘>07. this 
question is fully discussed. The State of Pennsylvania 
spent money during the Civil War fm* arming and equip¬ 
ping troops. To do this, it borrowed money and paid 
interest on it. A federal statute authorized reimburse¬ 
ment of such expenses and claims were from time to time 
presented and acted on, hut the Treasury Department 
held that it could not repay such interest. In 1S01 the 
Supreme Court of the United States decided ( ('nited States 
v. Xeu VorL\ 160 C. S. .‘>9S) that the State of Xew York 
was entitled to reimbursement for interest upon monev so 
borrowed. The State of Pennsylvania then presented an 
interest claim and this was referred hv the Secretary of 
the Treasury to the (Yurt of Claims for a finding of fact 
and an opinion of law under the act of March :>, 1SSM, 
Sec. 2, *22 Stat. L. 48.>. The Government defended on 
the ground of the laches of the State in presenting the 
claim. The couit declared, p. .>2-1. that while the court *s 
original jurisdiction was governed by a statute of limita¬ 
tions, it was its duty, upon a reference by the Secretary of 
the Treasury, to declare the rules of law which should 
guide him in his actions and that there was no statute of 
limitations in the Treasury Department, saying, p. .‘>2.*>: 

“ For the reason that the Secretary of the Treasury 
was the proper officer to adjust the expenditures of the 
States under the act of 1861, the statute of limitations, 
which could be interposed to the demand, if presented to 
the courts after six years, did not necessarily operate to 
determine the action of the Secretary. 

“ In explaining some of the intricacies of the law affect¬ 
ing our jurisdiction, the present chief justice, in the case 
of Balmer , surviving partner, v. United States ( 26 C Cls 
R. 82) said: 
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“ ‘ There are claims which are barred in one place, but 
not in another; claims upon which an action can not be 
maintained upon the merits in a court, but which, never¬ 
theless, can be settled at the Treasury. These are the 
great class of claims whereof the accounting officers have 
jurisdiction.’ 

“ Thus, it will be seen, that there is precedent for the 
anomaly that the statute of limitations may apply to a 
right of action in this court and not apply to a demand 
for an accounting at the Treasury.” 


In Strong's case, 5 Comp. Dec. 255, the claimant, an 
officer of the Navv, had recovered in the Court of Claims 
back pay due him within six years of his suit. Under the 
construction of the statute sustained by the Court of Claims, 
he was equally entitled to back pay for a preceding period 
for which he was barred by limitation from suit in the 
Court of Claims. The claim was presented to the Treasury 
Department and the Comptroller, holding that it was his 
duty to follow the construction adopted by the Court of 
Claims and that his jurisdiction was unrestricted by lapse 
of time, allowed that part of the claim which was barred 
bv limitation from the consideration of the Court of 
Claims. 

The case of Brodie, already cited, 14 Comp. Dec. 795, 
originated in 1870 to 1877, and did not come before the 
Treasury Department until 1907. In allowing it the 
Comptroller says, p. 803: 

“ There is no statute of limitations that bars the claim¬ 
ant’s right to recover before the accounting officers upon 
his claim in this case. Were it not for the bar of the 
statute of limitations against his right to sue in the Court 
of Claims and he should there sue, there can be no doubt 
but that under the act of 1838 he would recover, and that 
being true, I do not think the accounting officers against 
whom the bar of the statute of limitations does not apply 
are justified in disallowing his claim under said act.” 



It is noticeable that the answer nowhere asserts to the 
contrary, but asserts only the loss of remedy at law, p. 34. 

Even Second Comptroller Gilkeson did not say that a 
statute of limitations forbade his acting on these claims. 
Ilis position was that, upon claims barred from judicial 
consideration by the statute of limitations, judicial inter¬ 
pretation was not binding upon him, a doctrine disavowed 
in the Brodie decision just quoted. lie did not disallow 
the petitioner’s claim as barred bv limitation, but because, 
in his opinion, the interpretation of the statute in its 
favor by the Supreme Court was incorrect (record pp 
21 - 22 ). 

There was once a general statute of limitations upon 
all government claims, passed March 3, 1845, as follows, 
5 Stat. L. 7G4: 

“ Sec. 4. And he it further enacted , That from and after 
the passage of this act, no accounts which have been ad¬ 
justed by the accounting officers of the Treasury, shall be 
re-opened without authority of law, nor shall the account¬ 
ing officers of the Treasury act upon any account which 
shall not be presented within six years from the date 
when the claim first existed, unless the person having the 
claim was an infant, lunatic or feme covert, and then 
within six years after the removal of the disability: 
Provided, That this section shall not apply to cases where 
special acts have passed, or shall pass, for the relief of 
individuals.” 


But after a trial of only one year this was repealed at 
the next session of Congress by the act of August 10 
1846, 9 Stat. L. 97. 

In Finn v. United States , 123 l T . S. 227, quoted in the 
opinion below (record, p. 37), the Supreme Court was 
careful to limit its language to the question then before 
it. The words “ forever barred,” used in regard to suits 
in the Court of Claims, in Rev. Stat. Sec. 1069, are lim- 
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ited, in the opinion, by the phrase, “ so far at least, as 
the claimant had the right to a judgment in that court 
against the United States.” Such is also the limit of the 
decision in Kendall v. United States, 107 U. S. 123, relied 
upon by respondents below. 

It is thus clear that the statute of limitations here 
pleaded is a bar to the jurisdiction of the Court of Claims 
alone, that it did not bar the claim before the respond¬ 
ents, and that it is not applicable to any suit brought 
here. The attempt is made to plead in bar of the duty 
of the Treasury Department and of the power of this 
court, a statute relating exclusively to the powers of the 
Court of Claims. 

( b ) Section 1265, Code D. C. 

An effort was made in the court below to apply the 
statute of limitations of Sec. 1265 of the Code of the 
District of Columbia to this action. It is a sufficient 
answer to this to say that the acts of the respondents com¬ 
plained of were performed in 1910 and this suit was 
brought in 1911. The default occurred after demand 
was made and suit promptly followed. An action here 
prior to the refusal of the respondents would have been 
premature. 

This case is analogous in this respect to United States 
v. Wardiccll, 172 U. S. 48, where an action was sustained 
upon a claim twenty-five years old for which a permanent 
appropriation had been made by Congress, the suit being 
brought within six years from demand upon the Secretary 
of the Treasury. In that case and in this, the duty cast by 
statute upon the officers was continuous and not limited 
in time. 

It is also a sufficient answer to point out that the 
Supreme Court has declared, Duke v. Turner, 204 U. S. 
631, that “the proceeding in mandamus is not a civil 
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action,” the Oklahoma code there under consideration 
being declaratory of pre-existing law. The actions in¬ 
cluded in the residuary clause of Sec. 1205 of the Code, 

D. C. are actions of the kind described in the preceding 
parts of the section. Nosritur a hoc iis. 

(c) Limitation Applied by Analogy. 

Under the head of laches, post, pp. 24-27, we shall show 
the rule settled by the Supreme Court of the United States 
and bv many State courts on this subject. 

Cases are cited by respondents from various States where ^ 

the statute of limitations, not expressly applicable to 
actions of mandamus, has been applied to it by analogy. 

The principle common to all these cases is that where a ' 

remedy given by law is barred by limitation, mandamus 
will not be granted to accomplish the identical result. I 

The chief application of this principle is in cases seeking * 

the following relief: 

(1) To compel the issuance of warrants by municipal 
officers in payment of claims, and 

(2) To compel judicial officers to allow appeals in 

judicial proceedings. < 

This case is not within that principle for the following M 

reasons: 

(a) This is not an action against the United States to 
secure payment of a claim. It is an action against the 
officers of the United States to compel them to take juris- 4 

diction of a claim according to law. What action shall ^ 

be taken is within the respondents’ discretion, except as 
it may be limited by the act of March 4, 1907. 

The test on this point is stated by the Supreme Court 
to be “ the question of the effect of the judgment or decree 

4 

which can be entered,” Minnesota v. Hitchcock , 185 U. S. 

372. That test may well be applied here. If the first * 
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prayer, record, p. 14, be granted, the respondents must 
consider this claim on its merits and it will rest with them 


to decide whether it is just. If the second prayer, record, 
p. 14, he granted, they must determine whether this case 


is within the decision in United States v. Watson. No 


court can interfere with their discretion to determine these 


questions. What we ask is an order that they shall 
determine them. It will rest with the respondents 
whether the United States shall he held liable for the 


claim. We shall see later, pp. 85-86, how vital this dis¬ 
tinction is in the law of mandamus. 


(I>) The remedy for executive wrong by suit in the 
Court of Claims and bv mandamus are two entirely 
different things. Such we conceive to he the effect of the 
decision of the Supreme Court in Parish v. MeVeagh, 214 
U. S. 124, treated herein, p. 90. The Court of Claims 
considers the merits of a claim, and renders judgment as 
the law and facts require. Upon a petition for manda¬ 
mus, the court is limited to the inquiry whether the officer 
complained of has omitted some act which the law obliges 
him to do. Whether lie has decided rightly in a matter 
within his discretion is not for the court to determine. 


But in all of respondents’ cases, the mandamus was 
sought to control the action of the officers and to secure 
payment of the claim. 

(r) The petitioner had a statutory right to have his 
claim considered by the respondents, unaffected by any 
statute of limitations. They had a statutory duty to 
consider it and to decide it upon principles of law and 
the decisions of the Supreme Court, under jurisdiction 
conferred upon them by R. S. Sec. 236, the act of J uly 
7, 1884, 23 Stat. L. 254, the act of July 7, 1894, Secs. 7 
and 8, 28 Stat. L. 206, 207, and the act of March 4, 1907, 
34 Stat. L. 1356, all printed, record, pp. 7, 11, 12. If they 
refuse to perform this duty, he has a right to come to the 
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courts to compel its performance. Tlie jurisdiction of 
the accounting officers of t he Treasury is fixed hv law and 
must lie exercised under the law. 

(</) The remedy at law in the Court of Claims is 
limited m time. But the right to consideration of the 
claim in the Treasury Department is not limited in 
tune. Is there to lie no enforcement of law because a 
single remedy has lapsed? Are the executive officers of 
the ( iovernment to Ik- wholly free from any judicial con¬ 
trol because a special remedy in some other forum has 
expired? So long as the right to invoke the jurisdic¬ 
tion of the accounting officers exists, the judicial remedy 
exists to compel them to exercise that jurisdiction. 

‘It is a maxim of the law, admitting few if anv ex¬ 
ceptions, that every duty laid upon a public officer, for 
the benefit of a private |ierson, is enforceable hv judicial 
process. Iiutteruwth v. Hoe 11 > C S ->7 ‘ 


Laches. 

Authorities Dkfixixo Laches 

The defense of laches is not based upon statute but 
appeals to the discretion of the court. In (lalliher v 
Cadurll, 14o V. S. 3G8, the Supreme Court stated the 
basis of the doctrine, p. 373, as follows: 

" They all proceed upon the theory that laches is not 
like limitation, a mere matter of time; but principally a 
question of the inequity of permitting the claim to‘be 
enforced—an inequity founded upon some change in the 
condition or relations of the property or the parties.” 


In Penn Mutual lug. Co. v. Austin, 168 U. S. 08o, 
the Supreme Court said, p. 098: 

“ The reason u]ion which the rule is based is not alone 
the lapse of time during which the neglect to enforce 
the right has existed, but the changes of condition which 
may have arisen during the period in which there has 
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been neglect. In other words, where a court of equity 
finds that the position of the parties has so changed that 
equitable relief can not be afforded without doing injustice, 
or that the intervening rights of third persons may be 
destroyed or seriously impaired, it will not exert its equi¬ 
table powers in order to save one from the consequences 
of his own neglect.” 

See also Hammond v. Hopkins, 143 U. S. 224, 250. 


If this defense of laches is to prevail, respondents must 
show that bv the petitioner’s delay in presenting his 
claim and applying for a mandamus some change has 
taken place in the relations of the parties which makes it 
unjust now to enforce the legal rights of the petitioner. 

The authorities are overwhelming that the court is to 
exercise its judicial discretion in issuing a mandamus and 
that all the conditions of the case, including lapse of time, 
are to be considered in determining the right to the writ. 

In Chapman v. County of Douglas, 107 U. S. 348, land 
had been conveyed in 1859 to the county for a poorhouse 
and the county had failed to make any payments beyond 
the first required by the conveyance. No tax levy, as 
required by statute, had been made to meet the obligations. 
A bill in equity was brought in 1877 fora reconveyance 
or for payment of the unpaid balance. The defense of 
the statute of limitations was declared untenable as was the 
charge of laches. The court said, p. 355: 


‘‘And if, in such cases, a proceeding in mandamus 
should be considered to be the more appropriate, and, 
perhaps, the only effective remedy, it also is not embraced 
in the Statute of Limitations prescribed generally for civil 
actions. The writ may well be refused when the relator 
has slept upon his rights for an unreasonable time, and 
especially if the delay has been prejudicial to the de¬ 
fendant, or to the rights of other persons, though what 
laches, in the assertion of a clear legal right, would be 
sufficient to justify a refusal of the remedy by mandamus 



must depend, in a great measure, on the character and 
circumstances of the particular case.” 

This is cited and approved in Duke v. Turner, 204 l\ 
S. 628. 

The same rule is in force in New York as announced 
in People v. Supervisors , 12 Barb. 440. It was there ob¬ 
jected that the relator had lost his right to mandamus by 
lapse of time. The court said, p. 440: 

“ The objection raised by the counsel for the defendants 
on the argument that the relator lost any remedy to which 
he might have l>een entitled had he exercised proper 
diligence, by the lapse of time which intervened between 
the rejection of his claim by the defendants and his 
application to this court for an alternative mandamus, is 
untenable. There is no statutory limitation of the time 
within which such prerogative rights may be obtained in 
this state, nor was there any in England previous to the 
32ml Geo. 3, ch. 58. The reason why we have not 
adopted any fixed limitation in this state is doubtless 
because it is discretionary with the court to grant or re¬ 
fuse the right and in the exercise of such discretion it is 
competent to take into consideration any damages or 
inconveniences which might result from the lapse of time 
should the application prevail.” 


See the assertion of the rule as to the discretion of the 
Court in mandamus proceedings in New York, McCullough 
v. Mayor, 23 Wend. 458; People v. Mtad, 24 N. Y. 114; 
People v. Board of Assessors, 137 N. Y. 201; People v. 
Jeroloman, 139 N. Y. 14; in Connecticut. Anxouia v. 
Studioy, 07 Conn. 170; in Illinois, Illinois v. Hatch, 33 
Ill. 9; in Maryland, George's Creel: Co. v. County Commis¬ 
sioners, 59 Md. 255; in Massachusetts, 1HU v. Mayor, 
193 Mass. 569; in Missouri, State v. Gibson, 187 Mo. 
536; in Ohio, Chian v. Trustees, 32 Ohio, 236; in Wis¬ 
consin, State x. Wilson, 17 Wis. 709. The English rule 
was the same, King v. Lancashire, 12 East, 366; Queen 
v. Halifax Road, 12 Q. B. 448. 



The rule is well stated in Hill v. Mayor , 193 Mass. 569, 
574: 

“No precise definition can be formulated as to what 
is sufficient to constitute such want of diligence, but at law, 
upon a petition for mandamus, as well as upon a bill 
for equitable relief, this question must depend upon the 
circumstances of each particular case.” 

\ 

Similarly in Stale v. Gibson , 187 Mo. 536, it is said, 
p. 555: 

“ Painstaking discrimination must be used in applying 

particular case law, since what is a lache or neglect in one 

case may not be in another.” 

%> 

In St. Luke's Church v. Slack, 7 Cush. 226, the nature 
of the discretion to be exercised is well stated, p. 239: 

“ It was said, that the writ of mandamus could not be 
claimed as a matter of right; and that the application was 
to the discretion of the court. But this is not an arbitrary 
discretion; it is a judicial discretion; and when there is 
a right and the law has established no specific remedy, 
this writ should not be denied. 

No Laches in this Case. 

Under this rule of law as to laches, the facts of this case 
must now be considered with a view to the exercise of a 
sound judicial discretion. 

The delay here was not prejudicial to the United States 
nor was the duty of the respondents as accounting officers 
changed by the lapse of time. 

(a) The claim involved in this case accrued on 
February 24, 1881. Within a very short time after 
that date, the action of Morton v. United States was 
instituted. This was decided by the Court of Claims on 
February 18, 1884, 19 C. Cls. 200, and by the Supreme 
Court on October 27, 1884, 112 U. S. 1. Upon the 
refusal of the accounting officers to extend the construction 



of statute made by the Supreme Court in that case to pay 
due before February 24, 1881, the IFateoa suit was 
brought. It was decided by the Court of Claims May 24, 
1886, 21 C. Cls. oil, and by the Supreme Court on 
March 11, 1889, United States v. Watson, 130 U. S. 80. 
The Supreme Court in the Watson case said that the 
Mortem case was decisive of rights under Rev. Stat. 
Sec. 1262. This is doubtless why no opinion was ren¬ 
dered in the Court of Claims. It is alleged in pars. 
VII and IX of the petition, record, pp. 3, 4, and not 
denied in the answer, record, p. 31, that both these cases 
were test cases, for all officers, including the petitioner. 
Surely the claimant was not guilty of laches when almost 
at the time of the origin of his claim, his right was 
under litigation in a test case before the courts. Was it 
necessary for every claimant to enter a separate suit? 

the proper policy was pursued, to 
establish the right in court by a test case and then to file 
the individual claims before the accounting officers. 
This course, approved by the Court of Claims in the 
Pennsylvania case, 36 C.Cls. 507, already cited, ante,p. 18, 
was followed by the petitioner. He filed his claim in the 
Treasury Department immediate!v after its validity was 
declared by the Supreme Court in the If r atson case. No 
one could have foreseen that Second Comptroller Gilkeson 
would refuse to follow the Supreme Court’s interpretation 
of the statute. 

( b ) Until the Comptroller’s decision in the Brodie 
case on May 18, 1908, the petitioner had no cause to 
believe that an action of mandamus would be of any 
value to him. Up to that date, the accounting officers 
adhered to the decision of Second Comptroller Gilkeson 
and refused to allow any claims under the Watson 
decision. The official decision of the respondents can not 
be controlled by mandamus, except so far as such discre- 



tion is limited bv the act of March 4, 1907, hereafter 
to he considered. lie was not guilty of laches in not 
bringing an action to compel the consideration of his 
claim when such action would have been futile during 
the period when the accounting officers held to the rule 
of disallowing such claims, when considered. The 
action was promptly brought as soon as it bore any 
promise of value to him. 

(r) In quoting the doctrine of “stale claims” 
announced in Waddell v. United States, 25 C. Cls. 323, a 
doctrine unsupported by other authority, learned counsel 
stopped in his brief at the exception announced by the 
court in which the pending case is clearly included. 
The opinion says, p. 328: 

“ But there is much indebtedness of the United States 
which no lapse of time in making application for payment 
renders stale, such as interest on registered bonds and 
other balances stated in favor of parties on the books of 
the Treasury Department, as to which the only proof to 
be made is the identity of the claimant or his right to 
represent the record creditor(Rev. Stat. secs. 30b,307,308, 
Halt's Cast, 17 C. Cls. R. 39) ; the public debt evidenced 
by bonds and coupons of record in the Department, and, 
no doubt, other indebtedness of like kind which we have 
not considered.” 

This exactly describes the present claim, since it involves 
a mathematical increase of ten per cent upon a salary 
fixed by law, where the only requisite evidence, outside 
the official record, is of the identity of the claimant. 

{d) The petition sets forth, par. XV, record, p. 9, 
that over six hundred claims for longevity pay have been 
allowed since the Comptroller’s decision of 1908, amount¬ 
ing to over $500,000, and that nearly all these claims 
had never been presented to the Treasury Department 
until after the respondents’ decision of May 18, 1908. This 
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is not denied bv the answer, record, p. 31. The peculiar 

condition thus appears that those persons who presented 

their claims in 1880 and 1800, immediately after the 

decision in the Wa'xon case, are now deprived of money 

due them because their claims were rejected at the time 

of presentation by a manifest and now acknowledged error. 

On the other hand, those who waited until 1908, when the 

(iilkeson decision was reversed, have obtained their money. 

If this claimant is guilty of laches as charged in the answer, 

what is to be said of those who waited thirty years after 

%■ «. 

him before they presented their claims and yet are pre¬ 
ferred to him? Is he to be deprived of his rights when 
more tardy claimants are decided to be in good time? 
The answer is that no one was guilty of laches because 
there is no limitation on the presentation of claims and 
the United States is not damaged by the delay. 

D) While the answer charges laches, it does not assert 
that the petitioner’s legal rights before the Treasure 
Department have been lessened by lapse of time. These 
officers of the Treasury Department do not assert that this 
claim would not be allowed, if considered on its merits 
by them. On the contrary, they expressly say that the 
claim was rejected “for the sole and only reason that 
the same claim has, as set forth in the petition, been 
rejected by their predecessors in office.” (See record, 
}>. 34.) This is an admission that there was no laches. 
Throughout the whole answer it is clear that the claim 
would be allowed, if taken up for consideration, and that 
nothing but the prior decision stands in the way. Such 
indeed is the doctrine asserted in the Broilie case, 14 
Comp. Dec. 803, already quoted, ante, p. 19. How can 
the petitioner’s delay constitute laches, if it would not 
have deprived him of a hearing and allowance or lessened 
the duty of the accounting officers toward him? 

(/) In two aspects of the case, hereafter to be dis- 
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cussed, the defense of laches can not even be suggested. 
If this case is governed by the act of March 4, 1907, 
petitioner’s rights were very promptly asserted. If an 
army officer s account is never closed, then his right to a 


correction of an error never grows stale. 

I his court is greatly aided in deciding this question of 
laches by the learned opinion of the Court of Claims, 
already quoted, in Pennst/Irania v. United States , 30 C. 
( Is. o(>7 . i he same question arose there and the Court of 
Claims, after citing the cases from the Supreme Court 
quoted ant< , p. 2 1, declared that there was no ground for 
charging the State of Pennsylvania with laches, saying, 
30 C. Cls. o2G: 


File details of the transactions are as accessible now 
as ever. The accounting officers of the Treasury erro¬ 
neously declared very early after similar demands were 
presented, that reimbursements for interest expenditures 
were not payable to any State. Their action was accepted 
as correct , by the Secretary, and his course was approved 
«. l c i r) f tlic. (iovernment. The United 

States lost no right and the State gained no advantage 
by the nonpresentation of the claim. Under these cir¬ 
cumstances it would be a harsh application of the rule 
respecting diligence to now say that the Secretary had lost 
jurisdiction because of his erroneous decision and the 
inaction of the State because of that mistaken view of his 
authority.” 


T1 le present case and the Peniist/lvan ia case are very 
like in many important particulars. In both cases, the 
right existed long before a claim was presented; the prac¬ 
tice of the Executive Department had long been against 
the payment of both claims; a decision of the Supreme 
Court declared the validity of both claims; the claim was 
presented promptly after such decision; the ascertain¬ 
ment of the amount due was a matter of calculation from 
accessible official records; the United States lost no right 
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and the claimant gained no advantage by the nonpresen¬ 
tation. The delay in the presentation of the Pennsylvania 
case was declared not to affect the duty of the Treasury 
Department. Such must also lx* the decision here. 

It is therefore submitted that the defense of laches 
can not be asserted here. 

Lapse of Loyal Itemed y. 

Learned counsel for respondents asserts that a man¬ 
damus will not be granted if anv other remedy at law has 

*■ • 

existed in the past and been lost by the petitioner’s delay. 
This, when analyzed, means either that the limitation 
upon suit in the Court of Claims applies to an action of 
mandamus, or that the petitioner was guilty of such 
laches in not going to the Court of Claims that this court 
will exercise a just discretion in refusing the mandamus. 
Both of these we have already answered, but some matters 
may be specially discussed in this connection. 

(a) Concurrently with this position he also maintains 
that a remedy in mandamus can not exist when there is 
an adequate remedy at law. If these jxjsitions are both 
correct, the result in a case like this, where the account¬ 
ing officers have refused to act upon the merits of a claim, 
is to preclude it entirely from the remedy of mandamus. 
It could not be admitted at first, because an adequate 
remedy at law existed. It can not be admitted now, 
because an adequate remedy at law no longer exists. 

(b) In support of this position learned counsel cites the 
cases of Garfield v. Turner, 31 App. D. C. 336, and Lairs 
v. Davenport, 34 App. D. C. 507. In these cases fraud 
was alleged in the answer and admitted by the petitioner’s 
demurrer, but there was no question of loss of remedy by 
lapse of time. The court quotes from High on Extra¬ 
ordinary Legal Remedies and Spelling on Injunction and 
Legal Remedies, in support of its position that the right 
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to mandamus was lost by fraud. The first of these 
writers speaks only of fraud. The second savs: 

“If the proceedings have been tainted with fraud, or 
if the relator has, through his neglect, lost the benefit of 
a legal remedy to which he was once entitled, relief will 
he denied, however meritorious the proceeding may he 
on other grounds.” 

Surely it can not he maintained that this court ap¬ 
proved anything more in quoting this passage than the 
portion of the passage applicable to the cases then at bar, 
namely that relating to fraud. These cases involved no 
question of the lapse of legal remedies hv time. The 
numerous authorities there cited have all been exam¬ 
ined and none sustains the second condition of the above 
quotation. The correct rule of reasonable discretion has 
been already shown by the citations, ante , pp. 25-27. 

(r) It is no excuse on the part of the accounting offi¬ 
cers for a failure to accord to the petitioner his rights to 
say that he has now lost his rights in the Court of Claims. 
The absence of legal redress elsewhere is all the more 
reason for the issuance of the writ of mandamus. This 
was first asserted in Kendall v. United States, 12 Pet. C14, 
where the fact that “ there is no other adequate remedv ” 
is stated to be one of the conditions of the right to a 
mandamus. This court has said, Moore v. United States, 
33 App. D. C. 004, quoting from Re Conn. Mutual L. I. 
Co. 131 U. S. clxxx Appx. and 26 L. ed. 561: ” Manda¬ 

mus can only be resorted to when other remedies fail.” 

The same idea is stated more fully in Sinclair v. Young, 
100 Ya. 284, as follows, p. 288: 

“ The controlling issue is not, ‘has the party a remedy,’ 
but ‘ is that remedy fully commensurate with the neces¬ 
sities and rights of the party under all the circumstances 
of the particular case ’? 

“ To supersede the remedy by mandamus the party 


must not only have a specific remedy, but one competent 
to afford relief upon the very subject matter of his appli¬ 
cation, and one which is equally as beneficial and effective 
as the proceeding by mandamus.” 

Summary, 

It is respectfully submitted: 

(1) That there is no statute of limitations upon the 
presentation of claims to the accounting officers of the 
Treasury. 

(2) That the lapse of time has not changed the duties 
of the accounting officers under the law to this petitioner 
or his statutory right to a decision by them on the merits 
of his claim. 

(3) That there has been no laches by the petitioner 
in the assertion of his rights. 

(4) That the lapse of a legal remedy does not bar the 
right to a mandamus, hut its absence is a necessary basis 
for granting such a writ. 

(2) PRIOR ADJUDICATION. 

The respondents refused to consider this claim “ for 
the sole and only reason that the same claim had, as set 
forth in the petition, been rejected by their predecessors in 
office,” answer, record, p. 34. They say also, record, p. 34, 
that such action is in accordance with the long continued 
practice of the Treasury Department not to reopen the 
decisions of former officers unless for mistake of fact. 
We shall now endeavor to show that the respondents, in 
so refusing to consider this claim, were wrong in law. 
Thereafter we shall discuss whether a remedy by manda¬ 
mus exists to correct this error. 

We have already stated, ante, p. 14, the grounds on 
which we predicate the error in the respondents’ action, 
and shall not recapitulate them here. 



(a) Statutory Direction to Reopen. 

Wc insist that respondents were wrong because a late 
act of Congress directs tlie opposite course. 

The act of March 4, 1907, 34 Stat. L. 1356, directs 
the accounting officers to follow the decisions of the 
Supreme Court “ without regard to former settlements or 
adjudications by their predecessors.” This claim is 
exactly within the decision of the Supreme Court in 
United States v. Watson , 130 l . S. SO, and consequently 
it is the duty of the accounting officers to settle it, with¬ 
out regard to the action upon it of Second Comptroller 
Gilkeson in 1890. 

The statute in question is a part of the annual Sundry 
Civil Appropriation Act, and, with tlie preceding appro¬ 
priation, is as follows: 

“ Back pay and bounty: For payment of amounts for 
arrears of pay of two and three-year volunteers, for 
bounty to volunteers and their widows and legal heirs, 
for bounty under the act of July 28, 1866, and for 
amounts for commutation of rations to prisoners of war 
in rebel States, and to soldiers on furlough, that may be 
certified to be due by the accounting officers of the 
Treasury during the fiscal year 1908 , $ 200 , 000 : 

“ Provided, That in all cases hereafter so certified the 
said accounting officers shall, in stating balances, follow 
the decisions of the United States Supreme Court or of 
the Court of Claims of the United States after the time 
for appeal has expired, if no appeal be taken, without 
regard to former settlements or adjudications by their 
predecessors. ’ ’ 


This Legislation Admittedly Permanent. 

It was officially determined, 13 Comp. Dec. 597, that 
this statute was limited to the classes of claims for which 
the appropriation preceding the proviso was made, but 
that within this limited scope it was permanent legisla- 




tion, making it the future duty of the Auditor to reex¬ 
amine all claims which had been disallowed contrary to 
any decision of the Supreme Court or the Court of Claims 
not appealed from, and to allow them. There was no 
question of its lapsing with the year of appropriation. 

N° ot her decision was possible upon the question of 
permanency, for the word “hereafter” distinctly de¬ 
clares this. It is the opposite of the phrase “ during the 
present fiscal year,” or “ under this appropriation.” It 
frequently accompanies provisos in appropriation acts 
and is always usefh to make the legislation permanent. 
See note on this subject, Supplement to Revised Statutes, 
vol. 2, p. 93, note 9. 

Thus the question here is not whether this proviso is 
temporary or permanent legislation, as was the case in 
Gratiot v. United States , 15 Pet. 336, or Minis v. United 
States , 15 Pet. 423, relied upon by the respondents, but 
wdiether the general rule here laid dowm applies to all 

claims certified by the accounting officers or is limited to 
Civil War claims. 

The words all cases not qualified by the w T ord 
“ SUC V’ but only by the wwds “ hereafter so certified,” 
clearly fix its character as general and not special legis¬ 
lation. The Comptroller has himself expressed a doubt, 
44 C. ( Is. 189, on the point whether this proviso is limited 
or of general scope. The doubt does not arise from the 
nature or terms of the proviso, but because of its position 
after this appropriation in the annual Sundry Civil 
Appropriation Act. 

Generat Legislation on Appropriation Acts. 

I pon the subject of legislative usage in engrafting 
general legislation on appropriation acts bv means of 
pro\isos, the best statement is found in Georgia Banking 
Co. v. Smith, 128 U. S. 181, as follows: 
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“ The difficulty attending the construction of the clause 
following this one arises from the doubt attached to the 
meaning of the term ‘ provided The general purpose 
of a proviso, as it is well known, is to except the clause 
covered by it from the general provisions of a statute, or 
from some provisions of it, or to qualify the operation 
of the statute in some particular. But it is often used in 
other senses. It is a common practice in legislative pro¬ 
ceedings, on the consideration of bills, for parties desirous 
of securing amendments to them, to precede their pro¬ 
posed amendments with the term ‘ provided ’, so as to 
declare that, notwithstanding existing provisions, the one 
thus expressed is to prevail, thus having no greater sig¬ 
nification than would be attached to the conjunction 
‘ but ’ or ‘ and ’ in the same place, and simply serving to 
separate or distinguish the different paragraphs or sen¬ 
tences.” 

The statement in this opinion, rendered in 1888, that 
“ it is common practice ” to place general legislation on 
appropriation bills by means of provisos, shows how leg¬ 
islative customs have changed since the declaration by 
Mr. Justice Story in Minis v. United States , 15 Pet. 423, 
in the year 1841, that “ it would be somewhat unusual 
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to find ” general legislation on appropriation acts. This 
very act of March 4, 1907, 34 Stat. L. 1295, contains 
about twenty paragraphs of substantive legislation while 
the last Sundry Civil Appropriation Act of March 4, 
1911, 3G Stat. L. 13G3, contains over forty. 

A striking instance of such usage is stated in Hadden 
v. The Collector , 5 Wall. 110: 

“ The law declaring that in the courts of the United 
States there shall be no exclusion of any witness on account 
of color, nor in civil actions when he is a party to or in¬ 
terested in the issue tried, is contained in a proviso to a 
section in the appropriation act of 18G4, the section itself 
directing an appropriation for detecting and punishing 
the counterfeiting of the securities and coin of the United 
States.” 


In Interstate Commerce Commission v. Baird , 194 U. S. 
37, it is sai<l of the proviso there under consideration: 

‘‘It is apparent that this proviso was not inserted in 
any restrictive sense or to make clear that which might 
be doubtful from the general language used. It was in¬ 
serted for the purpose of enlarging the operation of the 
statute so as to include a class of cases not otherwise 
within the operation of the section. It may be admitted 
that this use of a proviso is not in accord with the tech¬ 
nical meaning of tin* term or of the office of such part 
of a statute when properly used. But it is nevertheless a 
frequent use of the proviso in Federal legislation to intro¬ 
duce, as in the present case, new matter extending rather 
than limiting or explaining that which has gone before.” 

The relations of the l nited States with Cuba were fixed 
by a proviso on the Army Appropriation Act of March 2, 
1901, 31 Stat. L. 897; and civil government in the Phil¬ 
ippines was established hv another provision in the same 
act, 31 Stat. L. 910. 

The proper rule of construction in view of the present 
legislative practice has never been better stated than by 
the late Chief Justice Richardson in Henry v. United 
States, 27 C. Cls. 144, as follows: 

“The long practice of Congress in enacting general 
legislation by provisos in appropriation acts is so well 
known to all persons familiar with the statutes of the 
l nited States, that the court can not avoid taking judi¬ 
cial notice of it, and, in interpreting appropriation acts, 
giving due consideration to that fact, so that the will of 
Congress shall be carried out in whatever form it may be 
expressed.” 

In the case chiefly relied on by respondents’ counsel, 
Minis v. United States , 15 Pet. 423, the language in the 
proviso under construction, held to be temporary, was 
“ appropriated by law during the present session.” This 
is pointed out by the Supreme Court in United States v. 
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Ewing , 140 U. S. 149, where the proviso under construc¬ 
tion, without any word expressing its permanence, was 
held to be permanent legislation. 

In White v. United States, 191 U. S. 551, relied upon 
by counsel, it is said on the authority of Minis v. United 
States, 15 Pet. 423, that the usual purpose of a proviso is 
(a) to make exception from the enacting clause, ( b) to 
restrain generally, and (c) to prevent misinterpretation. 
The present proviso comes within neither of these classes, 
for it makes no exception to the appropriation, nor 
does it restrain but rather broadens the scope of the 
preceding appropriation, nor does it attempt to interpret 
the appropriating clause, but declares the future duty of 
the accounting officers. Thus .this proviso is not of the 
class defined in the cases cited by respondents, but is of 
the other class, containing affirmative legislation, de¬ 
scribed in Georgia Banking Co. v. Smith, 128 U. S. 181, 
and in the other cases heretofore cited, ante, pp. 36-38. 

We see by these authorities that this proviso may be 
read as independent legislation, if its language so requires, 
and that it has no necessary connection, because of its 
situation, with the preceding appropriation. 

The Terms of the Proviso. 

Looking now at the terms of the proviso, we ask whether 
it is limited to the class of cases just previously appro¬ 
priated for or extends to all cases? The terms of the 
statute answer this question. 

(a) Its words are “That in all cases.” If “in all 
cases” means only “in some cases” or “ in all such 
cases,” or “in the class of cases herein appropriated for” 
we have to read something into the law in order to restrict 
the generality of the term “all.” No rule of construc¬ 
tion permits the sense of the word “ all ” to be so quali¬ 
fied. The Court of Appeals of Virginia said, Moore v. 



Virginia Fire and Marine Insurance Company, 28 Grat¬ 
tan, r>os, r> 10 : 

“A more comprehensive word than ‘all’can not be 
found in the English language.” 

In hellett v. helle'f, 94 Texas, 200, a statute providing 
that the judgment of a certain court shall be conclusive 
in *‘ all cases ” of divorce was held to mean that no ex¬ 
ception was intended even where rights of property were 
also involved in the proceeding. 

In Prindle v. United Slate* , 41 C. Cls. 8, Congress 
provided in the opening clause of a section, for the pay 
of officers of the line of the Navy and of the Medical 
and Pay Corps.” This was followed by one proviso 
“ tIult snc l' officers when on shore shall receive ” certain 
pay and allowances, and another proviso, “ that when 
Xaral officers are detailed for shore duty beyond seas, 
they shall receive ” a certain different rate of pay. The 
opening clause and the first proviso clearly relate only to 
officers of the line and of the Medical and Pay Corps* 
The second proviso, because it did not use the term “ such 
officers,” but “ naval officers,” was held to extend to all 
offieei s of the ^Navy, whether of the classes enumerated in 
the opening clause of this section or belonging to other 
corps. The court said (p. 11) ; 

“ To rea( l "do this proviso the word ‘ such ’ after the 
word ‘ when ’ would certainly confine its operation within 
much narrower limits than Congress intended and do 
violence to the general object and scope of the enactment; 
most certainly it would be inequitable and harsh.” 

This decision has been approved and followed in 12 
Comp. Dec. 384, 518, and 14 Comp. Dec. 894. It goes 
much farther than is here required; for the word “ all,” 
here expressed, was there implied. 

It requires reading into this statute of the word ‘‘such ” 


after “ all ” and before “ cases ’ ’ to support any construc¬ 
tion which will make its scope narrower than to include 
“ all cases.” 

(/>) The words “ so certified ” are not a qualification 
of the character of the cases hut of the manner of certifi¬ 
cation. 

In Blanton v. State, 1 Wash. 265, 269, it is said: 

“ The adverb ‘ so ’ is defined by Webster as meaning 
‘ in the same manner; as has been stated; in this or that 
condition or state; under these circumstances; in this 
way; with reflex reference to something just asserted.’ ” 

If then we read “hereafter so certified” to mean “here¬ 
after certified in the same manner as has been stated ” 
and make a reflex reference to the preceding part of the 
statute, we find the ph rase of manner there, to be “ by 
the accounting officers of the Treasury.” The respond¬ 
ents’ brief would have the word “ so” refer not to the 
manner of certification but to the class of cases certified, 
a construction which, as we have pointed out, would 
require the phrase to be “ such cases” instead of “all 
cases hereafter so certified.” 

All the cases cited below bv learned counsel define the 
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word “ so ” in its correct meaning as an adverb of manner. 
It is not a descriptive adjective, as his theory of this act 
demands. 

Congress has thus enacted “ that in all cases,” that is, 
cases of any character, hereafter “ certified to be due by 
the accounting officers of the Treasury,” the administra¬ 
tive principle of res judicata shall not prevail against a 
judicial decision. 

(e) The word “hereafter” distinctly negatives the 
idea that the operation of this proviso is to be limited to 
the appropriation made by this act. We have already 
shown, ante, p. 36, its permanent character. 


The proviso therefore itself answers all questions needed 
for its interpretation. What class of cases is included? 
Those “ certified by the accounting officers of the Treas¬ 
ury.” What cases in this class? “All cases.” When 
so certified? “Hereafter.” 


The Purpose of the Proviso. 

Xo reason can lx- suggested why Congress should limit 
the scope of the application of judicial decisions to one 
class of cases rather than to another. Why should the 
decisions of the Supreme Court and Court of Claims be 
followed in cases arising in the Civil War and be dis¬ 
regarded in all other cases? Why should executive 
decisions be subject to reconsideration for error of law in 
Civil \\ ar claims and be final in all other claims? Why 
should judicially declared errors of law be corrected in 
Civil War claims and perj>etuated in all other cases? If 
the accounting officers should be required to conform to 
the decisions of the courts in Civil War claims, it is an 

equally good rule for them to follow such decisions “ in 
all cases.” 

The Brodic case asserts most strongly that this is their 
duty in all pending cases. This is the rule follower! by 
the accounting officers prior to this statute. It is well 
stated bv the Court of Claims in Meigs v. United States 
20 C. Cls. 187: 

” Thus the course of legislation unmistakably indicates 
the intention of Congress that the decisions of the Court 
of Claims shall be guides and precedents for the executive 
departments in all like cases.” 

The respondent as Comptroller has fully accepted this 
principle, 13 Comp. Dec. 707; 14 Comp.* Dec. 151; 15 
Comp. Dec. 124; and the Brodie case, already quoted, 
14 Comp. Dec. 795. This statute extends this rule by 
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providing that in the future, a decision of the proper 
court as to the construction of a statute shall be carried 
into effect by the accounting officers in cases decided 
before as well as after the judicial decision. 

In Leigh v. United States, 43 C. Cls. 374, decided April 
20, 1908, this very statute was applied to the case of a 
naval officer for pay while on duty in the Philippine 
Islands. The opinion of the court by the Chief Justice, 
after quoting the act now under examination thus com¬ 
ments upon it, p. 387: 

“ Thus, by express legislation as well as the rulings of 
the Supreme Court, the decisions of the Court of Claims, 
when not appealed from, furnish the rules by which the 
accounting officers are to be guided in their settlement 
and adjustment of like cases.” 

The statute certainly applies as much to this case as to 
that. 


A Similar Proviso. 

In United States v. Falk, 204 U. S. 143, a question 
arose much like the present. Congress enacted as a part 
of the tariff act of 1897, 30 Stat. L. 213: 

“ § 33. That on and after the day when this Act shall 
go into effect all goods, wares, and merchandise previously 
imported, for which no entry has been made, and all 
goods, wares, and merchandise previously entered without 
payment of duty and under bond for warehousing, trans¬ 
portation, or any other purpose, for which no permit of 
delivery to the importer or his agent has been issued, 
shall be subjected to the duties imposed by this Act and 
to no other duty, upon the entry or the withdrawal there¬ 
of; Provided, That when duties are based upon the 
weight of merchandise deposited in any public or private 
bonded warehouse, said duties shall be levied and collected 
upon the weight of such merchandise at the time of its 

entry.” 
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The principal clause which opens this section is tem¬ 
porary, applying only to goods which had been imported 
. or were under bond at the passage of the act. The court 
held that the proviso was not limited to this class of 
goods but was an independent enactment and governed 
all future cases of importations. The Attorney-General, 
in an opinion on this same question, which was expressly 
approved by the Supreme Court in rendering this decision, 
204 U. S. 149, said, 20 Op. 82: 

“ To limit the effect of this proviso to the subject-matter 
of section 50 would be to discriminate in favor of 
importations made prior to the taking effect of this act 
as against importations under the act. Such construction 
would not only put prior importations upon an equality 
with importations under the act as to rate, but would give 
them an advantage in the matter of weight. Such 
intention is not to be presumed.” 

This language is directly applicable to the present case. 
To limit the effect of the pending proviso to claims 
arising during the Civil War would simply be to give 
these claims an advantage over all others. There is cer¬ 
tainly no presumption in favor of such a discrimination 
between different classes of accounts and no intelligent 
reason can be assigned why Congress should have supposed 
it necessary to make any such discrimination. The 
reason of the statute concurs with its literal reading. 

Conclusion as to the Proviso. 

We submit that the preceding discussion has shown: 

(1) That the position of the proviso in the act of March 
4, 1907, does not prevent its being construed as general 
legislation; 

(2) That its terms clearly require it to be so construed 
in a sense broad enough to include the pending claim; 
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(3) That the reason of its enactment is of general appli¬ 
cability. 

*/ 

If this be so, it is the duty of the accounting officers 
to settle this claim on its merits “ without regard to 
former settlements or adjudications by their predecessors.” 
This petitioner seeks to have this duty, thus directly 
imposed by statute, enforced by the mandate of this court. 

(b) No Valid Decision. 

Even if this statute does not apply to such claims as 
this, it was the duty of the accounting officers, under the 
statutes defining their duties, to consider this claim, for 
the reason that there was never a valid adjudication of this 
claim by the predecessors of these officers. 

It is true that Second Comptroller Gilkeson signed a 
certificate disallowing this claim but this was done in 
carrying out an express purpose of nullifying a decision of 
the Supreme Court and it was therefore an unlawful act, 
wanting the bona tides essential to the validity of any 
official act, and was ultra vires. 

Relation of Executive and Judiciary. 

The statutes in force when the so-called settlement of 
the Second Auditor and Second Comptroller of December 
15, 1890, was made, are set forth in the petition, record 
p. 7. They contemplate a settlement and adjustment 
of claims, an examination of accounts and a certification 
of balances. The duties to be performed by the officers 
of the Treasury Department under these sections must be 
read in connection with the provisions of the Constitution 
of the United States. These are set forth in the petition, 
record, p. 6. They declare the supremacy of the Con¬ 
stitution and the powers of the Federal judiciary under it. 

Justice Story in his Commentaries on the Constitution 
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thus speaks of the importance and purposes of the judicial 
department of the Government: 


“ Section Id74. The importance of the establishment 
of a judicial department in the national government has 
been already incidentally discussed under other heads. 
The want of it constituted one of the vital defects of the 
confederation. And every government must, in its es¬ 
sence, he unsafe and unfit for a free people where such a 
department does not exist, with powers co-extensive with 
those of the legislative department. 

“ Where there is no judicial department to interpret, 
pronounce, and execute the law, to decide controversies, 
and to enforce rights, the government must either perish 
by its own imbecility, or the other departments of govern¬ 
ment must usurp powers, for the purpose of commanding 
obedience, to the destruction of liberty. The will of those 
who govern will become, under such circumstances, ab¬ 
solute and despotic; and it is wholly immaterial, whether 
power is vested in a single tyrant or in an assembly of 
tvrants. 


“No remark is better founded in human experience, 
than that of Montesquieu, that ‘there is no liberty, if the 
judiciary power be not separated from the legislative and 
executive powers.' And it is no less true, that personal 
security and private property rest entirely upon the wisdom, 
the stability, and the integrity of the courts of justice. 

“Section 1*>76. Fwo cauls, then, of paramount im¬ 
portance, and fundamental to a free government, are 
proposed to be* attained by the establishment of a national 
judiciary. 1 be first is a due execution of the powers of 
the government: and the second is a uniformity in the 
interpretation and operation of those powers, and of the 
laws enacted in pursuance of them.” 


These citations show that one of the chief duties of the 
judiciary under the Constitution is to place upon the laws 
of Congress an interpretation to be recognized and fol¬ 
lowed by the Executive Department as well as bv citi¬ 
zens. Said Attorney-General Cushing (6 Op. A. G. 685) : 

If the question be one of judicial resort, the exposi- 
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tion of the statute by the Supreme Court will constitute 
the law.” 

See also the able statement on this point in the decision 
of the Assistant Comptroller of May 18, 1008, in the Brodie 
case, 14 Comp. Dec. 802: 

“The decisions of the Court of Claims and of the 
Supreme ( burt of the L nited States upon a construction 
that should be placed upon an act of Congress, are not 
law in the sense that statutes are law, but they are the 
highest evidence of the meaning of the statute which is 
the law, and in that sense they are binding not only upon 
the accounting officers, but upon all other officers and 

persons over whom the sovereignty of the United States 
extends.” 


The Supreme Court, acting under these provisions of 
the C institution and of statutes passed in pursuance of 
them, in a judicial controversy between the United States 
and the claimant Watson, decided that the acts of 1838 


and 1870 authorized cadet-service to be counted in fixing 
longevity pay. The “ ultimate tribunal to determine the 


meaning of statutes enacted by Congress ” having spoken, 
its exposition of the statute *,' to use the language of 
the distinguished Attorney.General last quoted, “ will 
constitute the law.” 


This judgment of the Supreme Court determined not 
only that Watson was entitled to longevity pay as claimed 
by him, but it also settled the meaning of the statute and 
that under the statute so defined, all officers having cadet 
service, including this petitioner, were entitled to have 
their longevity pay computed upon such service. 

The apt language of the Assistant Comptroller may be 
directly applied by saying that “the decisions of'"the 
Supreme Court of the C nited States upon a construction 
that should be placed upon an act of Congress are binding 
not only upon the accounting officers, but upon all other 
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officers and persons over whom the sovereignty of the 
United States extends.” Indeed, such decisions bind 
with special sanctity those occupying places of trust under 
the Constitution and laws of the United States. 

The President, the head of the Executive Department, 
by Article II, section 1, of the Constitution, takes an oath 
to “ preserve, protect and defend the Constitution of the 
United States” and by Article II, section 3, of the Con¬ 
stitution, is to “take care that the laws be faithfully 
executed ” and by the same article is authorized to “ com¬ 
mission all the officers of the United States.” The Second 
Auditor and the Second Comptroller, in office at the time 
of this decision, took a like oath and were under equal 
obligations in their respective spheres, as subordinates of 
the President in the executive administration, to take 
care that the laws be faithfully executed and to perform 
their duties in accordance with the Constitution and laws. 


Constitutional Duty of Second Comptroller. 

It was therefore the duty of the Second Comptroller to 
subordinate his opinion to that of the Supreme Court and 
in his official acts to execute this statute as interpreted by 
the Supreme Court. One of the greatest of the judges of 
the Supreme Court, Mr. Justice Miller, has said (United 
Stales v. Lee, 100 l . S. 223) : 

“ While by the constitution the judicial department is 
recognized as one of the three great branches among which 
all the powers and functions of the Government are dis¬ 
tributed. it is inherently the weakest of them all. 

“ Dept anient as its courts are for the enforcement of 
their judgments upon officers appointed by the executive 
and removable at his pleasure, with no patronage and no 
control of the purse or the sword, their power and influ¬ 
ence rests solely upon the public sense of the necessity 
for the existence of a tribunal to which all may appeal 
for the assertion and protection of rights guaranteed by 
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the Constitution and by the laws of the land, and on the 
confidence reposed in the soundness of their decisions 
and the purity of their motives. ” 

Violation of Constitutional Duty. 

The Second Comptroller then in office, having the 
Power, but not the right, threw aside all idea of subordi¬ 
nation on his part to the supreme legislative authoritv, 
as interpreted by the supreme judicial authority. He 
declared himself unwilling to assist in the execution of 
the “supreme Law of the Land” as construed by the 
Supreme Court. He openly avowed that, so far as he 
was able to effect it, the statute should be nullified and 
the construction of the Supreme Court set at nought. It 
was in pursuance of such a lawless resolve that the order 
was issued which resulted in adverse action on this claim. 

It is quite immaterial that he used a form of law in 
doing this. Courts must look to the substance of acts. 
The substance of this decision was that he would not fol¬ 
low the construction of the statute adopted by the 
Supreme Court because his failure to do so could not be 
corrected by judicial proceedings. 

This order was a bold defiance of the Constitution and 
of the law; it was utterlv unauthorized bv law. It was 
an official declaration of anarchy. These claimants 
asked for legal consideration; they received a blow in the 
face. They asked for law; their answer was the capri¬ 
cious exercise of tyrannical power. This act has been well 
designated by the Paymaster-General of the Army in an 
official letter as “an arbitrary ruling maintained by 
force’’ (Sen. Rep. 1278, 57th Cong. 1st Sess. p. 4). 

It is true that the Second Comptroller gave an excuse 
for his refusal to follow the construction of statute made 
by the Supreme Court, but this is so utterly without 
justification as to betray its unlawful purpose. A judg- 
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merit of the Supreme Court in a case involving the inter¬ 
pretation or constitutionality of a statute has not only 
finality as a judgment in the case in which it is rendered, 
hut authority as an interpretation of law which all sub- 
ject to the control of United States are in duty hound to 

obev. 
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An Art I'nlairful in Substance. 

An official act, to bind a successor in office, must be a 
lawful act in substance as well as in form. Every claim¬ 
ant is entitled to the consideration of his claim on grounds 
of reason and law. This act was without the element of 
good faith necessary in the discharge of official duties 
under the law. Entirely unsanctioned bv law, it was 
wholly invalid as a legal act of the Second Comptroller 
and of the Second Auditor under his direction. 

The present ruling of one of these resjxmdents as 
Comptroller follows the law as interpreted by the Supreme 
Court, where there has been no adverse decision, but 
holds that the past wrong forbids a present correction. 
Law-respecting successors in office cay not be bound by 
a decision which flagrantly violates the constitutional 
principles governing the judicial and executive depart¬ 
ments of the Government. 

In Parish v. MacVeagh , 214 U. S. 124, reversing 30 
App. D. C. 45, it appeared that the Auditor for the War 
Department certified a certain sum to be due the claim¬ 
ant under a special relief act. The account came before 
the Comptroller for reexamination. Me decided that 
nothing was due. Pursuant to the decision of the Comp¬ 
troller, the Auditor then cancelled his previous certificate 
and certified that nothing was due. Application was 

made for a mandamus on the Secretary of the Treasury 

* •/ 

to pay the amount found originally due by the Auditor. 
The Supreme Court held that the original certificate of 
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the Auditor was the only action which complied with the 
mandate of the special act and treated the decision of the 
Comptroller and the later action of the Auditor as void, 
because directly contrary to the statute, although regular 

r ° n "; 11 Wi ‘s held that the duty to carry out the 

Auditor s action was so purely ministerial that it might 
1)0 enforced by mandamus. 

That decision sustains the position now maintained. 
In that case, there was a decision of the Comptroller in 
due form of law. The Supreme Court treated it as a 
nullity lieeause it was directly contrary to an act of Con¬ 
gress m the sense in which the Supreme Court thought 
that it should he interpreted. The conditions in the 
present case are far stronger for the claimant than they 
were there, for here the action of the Second Comptroller 
openly set aside an act of Congress as already interpreted 
hy the Supreme Court and in defiance of it wrongfully 
certified that nothing was due this officer. His certificate 
should equally be treated as a legal nullity. 

If it be said that to treat the disallowances in these 
eases as without legal validity would be without precedent 
wc may answer that the action of the Second Comptroller 
was without precedent. The records of the executive 
departments can not disclose another instance of open 
defiance of the judgment of the Supreme Court of the 
l mted States such as was exhibited here. The decision 
now prayed for will furnish no precedent in any other 
case until like circumstances occur. It is to be hoped 
that another hundred years will pass before the law will 
again he so plainly defied. If this should again happen, 

only justice will he done by the application of the same 
principle. 

(c) No Final Decision. 

But if the settlement were valid in fact, because regular 
in form, it was still not a final decision in any sense. 
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Officers' Accounts Always Open. 

The petitioner lias been continually in the Army since 
this claim originated and is still so serving on the retired 
list (United States v. Tyler, 105 U. S. 244). The ac¬ 
counts of officers in service are not finally settled until 
their service is ended and items in their accounts are 
always subject to reconsideration. This is an old rule 
supported by a long line of authorities. 

Judicial and Other Decisions. 

In the opinion of Attorney-General Black, June 4, 
1857, 0 Op. A. G. 32, while it is stated that a decision 
once made against a claim is generally to be adhered to, 
it is declared that a claim of a mail contractor in contin¬ 
uous service did not come within the rule. He says on 
this point, p. 35: 

“ The services of the contractors are continuous. The 
quarterly accounts are all connected together, so that the 
whole series forms, in fact, but a single account. No 
court of law or equity would pronounce a final decree 
uj>on a partial account. It is the general rule that when 
accounts are periodically stated of the same service or the 
same trust, a mistake in one mav be corrected by another. 
It is the practice not to consider the accounts of a public 
officer closed until he goes out of office.” 

An opinion of Attorney-General Bates of April 25, 
1862, 10 Op. A. G. 231, after giving his views against 
reopening of claims generally, declares the same excep¬ 
tion, p. 235: 

“ The rule above stated, applies, of course, only to that 
class of accounts which are capable of final settlement, 
such as accounts of isolated transactions, or of officers 
who have retired from the public service, and not to 
accounts current, or those which necessarily require 
periodical rests or adjustments.” 



I lie Court of Claims has declared the same rule in 
Smith v. United States, 14 C. Cls. 114, Dec. T. 1878. 
This was a claim of a paymaster in the Army for relief 
from responsibility for lost funds. The court said, p 
118: 

“ The primary fact in the case upon which it must 
stand, if it can stand at all, is that accounts in the 
Treasury are never closed. In neither the legal nor mer¬ 
cantile sense of the term is an account between the 
Government and one of its officers ever ‘ finally adjust ed’, 
nor is his official bond ever cancelled or surrende red. 
This practice is general, has been invariable since the 
organization of the Treasury, and is applicable to all 
officers as well as to those intrusted with the disburse¬ 
ment of the public funds. Thus, when it was determined 
in 1872 that judicial salaries were not subject to the de¬ 
duction of the income-tax, the judges of the Supreme 
Court, like disbursing officers, were able to have their 
accounts at the Treasury restated, and the new balance 
which appeared owing to them (that is to say, the money 
which had been withheld from their salaries) paid over 
to them. In precisely the same manner, and with pre¬ 
cisely the same effect, the Treasury would restate this 
officer’s account were there a decree to relieve him from 
this loss; and the credit being given to him in pursuance 
of the decree, whatever balance might then appear due 
would be paid to him. The balance would not neces¬ 
sarily be the amount of the decree. It might be aug¬ 
mented by other credits or diminished by new found 
debits; but the item decreed by the court would be 
allowed in the account, and the balance of the account, 
whatever it might be, would be paid to the officer.” 

While this case was reversed by the Supreme Court, 
it was upon a ground not affecting this doctrine which 
was later declared by the Supreme Court in United States 
v. Burchard, 12o U. S. 176, Oct. T. 1887. 

Burchard, a naval officer, brought an action for pay. 
The United States entered a counter-claim for an over- 



54 


payment during a preceding period. The Court of Claims 
dismissed both claim and counter-claim. The Supreme 
Court, declaring him not entitled to his claim, said upon 
the right of recovery ujK.n the counter-claim, pp. ISO- 

wine!,' ,r a ; ,,s to T si,k,r ™..t 

«huh has thus been paid, or as much thereof as is 
unbinced m the counterclaim, can be recovered back in 
ns action, and we are of the opinion that it can The 
action was brought by Burchard to recover a balance 
claimed to be due on pay account from the date of his 
retiiement He had been paid according to his present 
claim until April I, 1N7.S, and consequently there was 
nothing to complain of back of that date. But in reality 
tlu account had never been closed, and was always open 
to adjustment. Overpayments made at one time'bv mis¬ 
take could be corrected a.roperlv charged against 

c cd, s coming afterwards. His pay was fixed bv law 

a ,o hv' ‘ T m f. ,, " K ' , ' , ' S ° f ,he (,e Pa.-tment had no 
autJioiitx to allow linn any more. If they did it was in 

violation of the law. and he has no right to ic«m whl. 

lit thus obtained \\ bother the Government can in any 

7 T i' r fl '°' n 'cc'aiming money which has beeii 
paid b\ its disbursing and accounting officers under a 

mistake of law, is a question which it is not now neces- 

sZl" i ru s'l 1 ;"" j* wils 1,1 V. CniUd 

. - 1 • NI - "hen it was suggested. 

Ins is a case where the disbursing officers sumx.s 

mg that a retired officer of the Xavy was entitled to more 

than it turns out the law allowed, have overpaid him 

corrected.‘ , ' ,,vl,mstil,lws mwtalo may be 

It is useless to try, as does counsel for respondents, to 
belittle the effect of this opinion. It is a direct declare- 
tion that the account of the officer had never been closed 
and was always subject to correction. Such correction is 

not a matter of favor, but of legal right on which a hear- 
mg can not be refused. 
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A later decision of the Court of Claims applies the same 
lule to the accounts of mail contractors in continuous 
service, identical in principle, in Duval v. United States, 
2.) C. Cls. 46, Dec. 2, 1889. This was a claim of a rail¬ 
road for carrying mails. It was met by a counter-claim 
and the question arose on this as to the finality of prior 
payments. The court said, p. 59: 

‘‘ F° r the purpose of rectifying mistakes we are of the 
opinion that the items of the several statements upon 
which the Sixth Auditor certifies balances due for carry¬ 
ing the mails ordinarily, and in the absence of special 
circumstances, may be regarded as running accounts, at 
least while the parties continue the same dealings between 
themselves; and that money paid in violation of law 
upon balances certified by the accounting officers gener¬ 
ally may be recovered back by counter-claim or otherwise 
where no peculiar circumstances appear to make such 
recovery inequitable and unjust.” 

Treasury Practice. 

The practice of the accounting officers in acting on 
supposed overpayments in accounts of officers in service 
has always been in accordance with the rule approved 
by these authorities. Upon a change of departmental 
rulings, accounts previously paid to an officer are charged 
back and deducted from items of credit. The rule is 
stated in the Digest of Decisions of the Comptroller, p. 8, 
s. v. Accounting Officers, as follows: 

‘ ‘ The Government has authority to withhold money due 
an officer to whom an erroneous payment has been made, 
notwithstanding that the payment was found to be erro¬ 
neous only upon a construction of law made after the 
settlement of an account in which the payment was 
allowed. 8 pub. 24; 18 ms., 283, 396, 456, 498.” 

The first citation here, 8 Comp. Dec. 24, clearly 
exhibits the principle. Lieutenant Kittelle of the Navy 
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and other officers in the several grades had been advanced 
to till vacancies caused by Commodore Sampson’s promo¬ 
tion and Lieutenant K it telle was paid on an Auditor’s 
settlement dated .January 18, 1809, in the grade to which 
he was promoted. Commodore Sampson was not con¬ 
tinued, although K it telle and others affected were con¬ 
firmed. The Comptroller held on April 11, 1900, in 
another case occurring in the same line of promotion, 
that there was no vacancy to which the several officers 
affected could he promoted and that they were therefore 
not entitled to the pay received. The year allowed for 
appeal to the Comptroller (act of July 13, 1894, Sec. 8, 
28 Stat. L. 20/), from the Auditor’s decision, had 
expired. The Auditor reopened the settlement and 


charged back the money thus held to be an overpavment 
against the officer on the ground of newly discovered 
evidence. The Comptroller sustained his action, but dis¬ 
tinctly declared his reason erroneous and that the change 
of settlement was maile because of error of law in the first 
settlement, lie said, p. 2b: 


“ It is well established that where a person has money 
in his possession belonging or due to another who is in¬ 
debted to him, he is not required bv law to pay over the 
money held by him, without reimbursing himself, and 
then to bring suit for his own debt; but he may withhold 
an amount sufficient to satisfy such debt. In such case, 
if his creditor denies his right to the money so withheld* 
the burden is upon him to bring suit therefor and have 
the question of right determined by the courts. The 
Government has the same right of withholding payment 
under these circumstances that a citizen has, neither a 
greater nor a lesser right. 

“ This right is not defeated because an erroneous or an 


excessive payment was made in accordance with a then 
existing construction of the law, and therefore was not at 
the time regarded as erroneous. The ultimate right de¬ 
pends of course ii{>on the true construction of the law, 




which must finally be decided bv the courts. But in the 
meantime if a payment is made under a construction of 
law which is subsequently held to be erroneous, the pay¬ 
ment so made must lie held to have been erroneous also 
and the right to withhold arises. The right of the 
Government to withhold payment under these circum¬ 
stances has been distinctly upheld by the Supreme Court,” 

The case of Wisconsin Central R. R. v. United States, 

1I>1 l. S. 190, is cited, a ease which will be very fully 
discussed hereafter. 

This decision shows very clearly that the accounts of 
officers in service are not held to be res judicata where the 
former Treasury settlement was in favor of the claimant 
and the reopening is to be in favor of the Government. 

In what extreme cases this rule is enforced is illustrated 
by the case of Fleet Engineer Denig, U. S. X. Sec 8 
of the act of July 31, 1894, 28 Slat. L. 208, permits the 
Comptroller to render advance opinions to disbursing 
officers, which by law govern the accounting officers in 
passing upon accounts for payments made in accordance 
with them. On June 7, 1899, the Assistant Comptroller 
of the Treasury rendered such an opinion to a naval 
paymaster, 5 Comp. Dec. 888, to the effect that Chief 
Engineer Denig was entitled to pay as Fleet Engineer 
at the rate of $4,400 per year. The paymaster so paid 
him, but the ( omptroller afterwards, opinion not printed, 
overruled his decision of June 7, 1889. This protected 
the paymaster but not the engineer officer. The amount 
paid to Mr. Denig under this decision was then charged 
against him and deducted from his current pay. He 
requested that the deduction be made at a fixed rate per 
month, so as to leave him something for living expenses 
but the Comptroller decided, 8 Comp. Dec. 101, that as 
Mr. Denig was in his view of the law indebted to the 
United States, his entire pay must be stopped until full 



pavment. This officer afterwards recovered this pay by 
suit in the Court of Claims, Deuig v. United States , 37 C. 
Cls. 383, where these facts are stated in the findings of 
the court, p. 395. 

No more striking case than this can be found to illus¬ 
trate the principle that the accounts of an officer in service 
are not considered by the Treasury Department to be 
settled finally, but are always open to readjustment and 
correction, if payment has been made which a subsequent 
Auditor or Comptroller considers to have been a mistake 
of law. 

The same rule is applied to a railroad company with 
which the War Department has a continuing account, 5 
Comp. Dec. 781. 

In Iruin v. United Staff*, 38 C. Cls. 87, it appears, 
pp. 8S, 89, that an officer of the Navy twice received and 
twice had to refund a sum of money which the Court of 
Claims later awarded to him. 

So great was the evil arising from the stoppage of an 
officer’s current pay that Congress expressly forbade it in 
the case of army officers by act of July 16, 1892, 27 Stat. 
L. 177, without the judgment of a court or the approval 
of the Secretary of War. This did not affect the right of 
the accounting officers to recharge payments, but im¬ 
pliedly recognized it. Officers of the Navy, the Marine 
Corps and the civil service are still subject to the old 
rule of stoppage. It would be the height of injustice to 
hold to a one-sided rule and say that the accounting 
officers have a right to take back from an officer what has 
once been allowed and paid him, but have no right to 
errant to him what has once been refused under an equally 
plain mistake of law. 

Summary. 

The respondents were wrong in treating the action of 
their predecessors as a final settlement of the claim, 



because the petitioner is an officer still in the service, his 
pay account with the Government has never been finally 
closed, and all items in it are open to reconsideration. 
If open at all, he has a statutory right to have this item 
reconsidered on its merits upon showing that it is within 
the construction of the law made by the Supreme Court 
and adopted by the accounting officers. 

(</) Duty to Reopen for Error of Law. 

L\en if the former decision was a valid decision and 
final in form, it was the duty of the respondents to reopen 
the claim and act on its merits, because of the manifest 
error of law in the former decision. 

Authority Against Reopening . 

3 at the rule against the reopening 
of settled accounts is stated by many authorities, as cited 
in the Brodie case, 14 Comp. Dec. 804. These all rest 
upon a single decision of the Supreme Court of the 
United States, that of United States v. Bank of Metropolis, 
15 Pet. 377. Nearly all of them quote its language. It 
must therefore be fully considered. 

Drafts of mail contractors upon the Post Office Depart¬ 
ment had been accepted by departmental officers and 
indorsed for value to the Bank of the Metropolis. When 
presented, payment was refused on the ground that the 
contractor had been overpaid by a previous Postmaster- 
General and that, upon recharging these overpayments 
against him, the balance shown by the accepted drafts 
was not due. The Supreme Court held that the accept¬ 
ance bound the bank as against the innocent holder for 
value. 

The opinion then discussed the question of the right of 
the Postmaster-General to make such a charge, saying 
(pp. 400, 401): 
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“ The third instruction asked the court to say, among 
other tilings, if the credits given by Mr. Barry, were for 
extra allowances, which the said Postmaster-General was 
not legally authorized to allow, then it was the duty of 
the present Postmaster-General to disallow such items of 
credit. The successor of Mr. Barry had the same power, 
and no more, than his predecessor, and the power of the 
former did not extend to the recall of credits or allow¬ 
ances made by Mr. Barry, if he acted within the scope of 
official authority given bv law to the head of the De¬ 
partment. 

“ This right in an incumbent of reviewing a prede¬ 
cessor’s decisions, extends to mistakes in matters of fact 


arising from errors in calculation, and to cases of rejected 
claims, in which material testimony is afterwards dis¬ 
covered and produced. But if a credit has been given, 
or an allowance made, as these were, bv the head of a 
Department, and it is alleged to be an illegal allowance, 
the judicial tribunals of the country must be resorted to, 
to construe the law under which the allowance was made, 
and to settle the rights between the United States and the 
party to whom the credit was given. It is no longer a 
case between the correctness of one officer’s judgment and 
that of his successor. A third party is interested, and he 
can not be deprived of a payment on a credit so given, 
but by the intervention of a court to pass upon his right. 

“ No statute is necessary to authorize the United States 
to sue in such a case. The right to sue is independent of 
statute, and it may be done by the direction of the incum¬ 
bent of the Department. The act of 2d July, 1836, en¬ 
titled ‘An act to change the organization of the Post Office 
Department,’is only affirmative of the antecedent right 
of the Government to sue, and directory to the Postmaster 
General to cause suits to be brought in the cases mentioned 
in the 17th section of that act. It also excludes him from 
determining, finally, any case which he may suppose to 
arise under that section. His duty is to cause a suit to 
be brought.” 


It is to be observed, in noting the difference between 
that case and the present: 




(1) That the question there was the recharging of a 
payment once made; 

(2) That the right of an innocent third party had 
intervened; 

(3) That the error of the original credit was not shown ; 

(4) Tiiat this discussion was not essential to the case 
because the court had already decided that error in the 

original payment could not be considered as against the 
bank. 

The declaration thus made “ that this right in an in¬ 
cumbent, of reviewing a predecessor’s decisions, extends 
to mistakes in matters of fact arising from errors in cal¬ 
culation, and to cases of rejected claims, in which material 
testimony is afterward discovered and produced ” has 
since been treated by many of the executive and judicial 
authorities citing it not only as declaring the law abso¬ 
lutely, but as declaring it completely. This sentence has 
been regarded as having the rigidity of statute and every 
other cause for reviewing a decision has been strictly 
denied no matter how fully within the spirit of this 
general doctrine it mav be. 

Such was not the view taken just after its rendition. 
This was at the June Term, 1841. On August 4, 1842, 

\ al Legare, the immediate successor of 
Attorney (jgiioi < d Gilpin, who argued this case, said in 
an opinion, 4 Op. A. G. 79, SO: 

“Can the settlement made bv your predecessor’s 
authority be opened? Clearly not, unless on discovery 
of new evidence or of manifest error in the account. If 
the former Comptroller is perfectly sure, or if the evidence 
is quite satisfactory to the present Comptroller to show 
that the settlement was made under the erroneous idea 
that no interest ought to be allowed, and that no allowance 
in the name or by the way of compensation for interest 
was in fact made, then there is no doubt, in my opinion, 



but that tlie settlement may be opened and the account 
stated on those principles, notwithstanding the release.” 

The ground of reopening here was not a mathematical 
error in accounting, as learned counsel contended helow, 
hut an error of law in not allowing interest. 

This opinion was rendered only a year after the 
decision of the Supreme Court in l r nitnl Stales v. Bank of 
Metropolis, which must have been familiar to the Attorney- 
General. It was not thought to he inconsistent with the 
expressions in that case to say that an account could be 
reopened for “ manifest error ” of law in addition to the 
two causes there expressed. 

This Case nothin th e Sturt! of thts / )eetsinn . 

The doctrine laid down by the Supreme Court should 
he read in this spirit; not bv a slavish adherence to its 
letter, but by an intelligent recognition of its general 
purport shown hv the circumstances of its utterance. 
Hereafter we shall see a verv great modification hv the 
Supreme Court of the rule announced in this case, but 
now treating it as a declaration of a general principle and 
not as a statute prescribing an exact definition, we main¬ 
tain that the accounting officers of the Treasury should, 
with entire respect to this authority, have reopened the 
claim and considered it upon its merits. 

(t) It is declared that a claim may he reopened on 
showing an error in calculation. An error in calculation 
is an obvious violation of a law of mathematics. If a 
Comptroller were found so perverse as to insist upon 
signing an erroneously calculated certificate, his error 
could be corrected. The reason is that it could he 
obviouslv demonstrated to be wrong, bevond a matter of 
opinion. There is no sacredness in his certificate that 
makes it always binding in the face of certain error. 
There is no lack of authority in his successor to correct 
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an error which can thus be proved to any one of honest 
mind and sound mathematical capacity. The same 
reasoning holds in this case. An obvious mistake of law 
was made by the Second Comptroller, in perversely 
refusing to accept the interpretation of statute by the 
Supreme Court. That appears on the face of his memo¬ 
randum and is now authoritativelv declared by the Brodie 
decision. The error is demonstrable to any one of 
straightforward purpose and of sufficient legal capacity. 
It should he corrected as promptly as if it were a similarly 
demonstrable mathematical error. 

(2) The production of newly discovered evidence is 

named as a sufficient reason for reopening a rejected 

claim. Why? Because the former officer would have 
«/ 

decided ditferentlv had this been before him. Here 

% 

again we find it recognized that no sacred character 
attaches to an executive decision to bind the future 
absolutelv. The old decision may be set aside, if error 
of fact is demonstrated bv what was not before known. 
A decision of the Supreme Court declaring an executive 
decision wrong in law is within the spirit of the rule that 
newly discovered evidence may be a ground for reversal 
of a decision wrong in fact. It is new, it is material, it 
was not within the control of the party to the earlier 
case, but was locked in the judicial breast. Is error of 
law any more sacred than error of fact that it must be 
forever preserved, even after it is demonstrated by the 
pronouncement of the highest judicial tribunal? 

Only strict adherence to the letter of this opinion can 
exclude error like that shown in the present case as a 
ground for reconsideration. 

Early Authorities Favoring Reopening. 

The opinion of Attorney-General Legare already quoted 
took this view, conforming to that of Attorney-General 






Gilpin rendered on April 20,1840, 3 Op. A. G. 521, 523, 
just before the Bank of Metropolis case, who said: 

“ It may be reasonably doubted whether an account 
which has been finally adjusted, settled, and closed, 
ought to be reopened, without very strong circumstances 
to warrant such a course.” 

This involves the admission that “ very strong circum¬ 
stances ” may exist to warrant the course. But what 
stronger circumstance can there be than a deliberate 
refusal to follow the Supreme Court? 

Similar ground was taken by Attorney-General Cush¬ 
ing, June 23, 1854, 6 Op. A. G. 57G: 

“Accounts have sometimes been opened on the appli¬ 
cation of a party for the correction of a manifest error 
of law committed to his prejudice. (See Mr. Legare’s 
opinion, August 4th, 1842, ante , Yol. IV, p. 79.) 

“ But if one party insist on having the accounts opened 
to readjust them, in the 4 view ot correcting an error com¬ 
mitted to his prejudice, on their being thus opened, it 
would be the right and the duty of the accounting officers 
to correct, at the same time, any error committed to the 
prejudice of the other party.” 

The matter w.is more* fully discussed by Attorney- 
General B ites, June 12, 1801, 10 Op. A. G. 62: 

“ I know of no statute which prohibits the head of a 
Department from examining and allowing a claim which 
has been before rejected by his predecessor; even where 
no new evidence is adduced, and without a statutory 
prohibition, I presume that he would have the power to 
do so. I do not think that the decision of the head of a 
department upon a claim before him has, upon the rights 
of claimants, the final and irrevocable effect of the 
judgment of a court of justice. Before giving them such 
effect, it would be necessary to introduce the care and 
precision in commencing and conducting proceedings, 
strictness in the admission of evidence, fullness of argu- 
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ment, and facility of appeal to the tribunal of last resort, 
with which, in courts of justice, the law surrounds suitors. 
In the administration of the Executive Departments, as 
a general rule, these forms are neither appropriate nor 
possible, since the duties are ministerial rather than 
judicial.” 

******* 

Whilst I can not accord to the decisions, or even the 
practice of a Department, an effect so binding, I concur 
fully in the propriety of giving to them full weight and 
authority. Legal certainty is always desirable, and it 
can only be attained by respecting carefully considered 
precedents. And it is quite impossible to establish any 
departmental system of practice, if the opinions of each 
Secretary are to furnish, for the time, the only rule of 
action. The convenience and interests of the (lovernment 
and the rights of claimants require uniformity and cer- 

tainty; and the well-considered decision of the head of a 

«/ ' 

Department ought only to be reversed upon clear evi¬ 
dence of mistake or wrong.” 

See also decisions to the same effect of Attorneys-Gen- 
eral Johnson, 5 Op..A. G. 82; Cushing, 6 Op. A. G. 
680, and Black. 0 Op. A. G. 387, quoted hereafter, pp. 
80-81. 

Thus these officers all recognized that the two causes 
stated in terms by the Supreme Court in United States v. 
Hank of Metropolis were not the only grounds for reopen¬ 
ing, but that it might be for “ manifest error of law ” or 
“ clear evidence of mistake or wrong.” It is thus clear 
that, although many authorities against reopening of 
claims rest blindly on the words of the opinion in United 
States v. Bank of Metropolis , there were always many 
authorities which recognized the spirit of the rule there 
asserted as embracing a manifest error of law. 

Older Rule Reversed. 

While invoking the spirit of this decision as against 
the very literal interpretation which it has sometimes 
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received, we now call attention to the change in this doc¬ 
trine by the decision of the Supreme Court in Wisconsin 
Central II. I!, v. United Staten, 104 U. S. 211, Novem- 
l>er 10, 1S90, amounting to a complete reversal. This 
was an appeal from the Court of Claims. 

The claimant had l>een paid for carrying the mails, 
first as a non-land-grant road at a higher rate and later 
as a land-grant road at a lower rate. It sued for the 
higher rate during the time when paid at the lower. The 
United States withheld the amounts earlier paid at the 
higher rate*. Both courts held that it was a land-grant 
road. Upon the question of the finality of the payments 
already made at the higher rate the Supreme Court said, 
p. 205: 

“The Postmaster-General in directing payment of 
compensation for mail transportation, under the statutes 
providing the rate and basis thereof, does not act judi¬ 
cially, and whatever the conclusiveness of executive acts 
so far as executive departments are concerned, as a rule 
of administration, it has long been settled that the action 
of executive officers in matters of account and payment 
can not be regarded as a conclusive determination when 
brought in question in a court of justice.” 

The case of United States v. Flank' of Metropolis, ante, 
p. 59, is quoted in full and comment is made on it as 
follows, p. 207: 

“ The view thus indicated that executive decisions in 
cases like the present are not binding on the courts has 
l)een repeatedly affirmed and steadily adhered to.” 

We have alreadv noted that in United States v. Bank of 
Metropolis , the opinion declared two things: (1) that a 
decision of one officer in favor of a claimant is binding 
upon his successor; and (2) that such a decision is not 
binding on the courts. The Supreme Court in this quo- 
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tation distinctly approves the second of these doctrines 
but does not in terms state its views upon the first. They 
must be gathered from a later expression in this case. 

Revised Statutes, Sec. 4057, is quoted, which directs 
the Postmaster-General to bring suit to recover payments 
made by mistake. It is to be noted that this is a reen¬ 
actment of the very statute construed in United States v. 
Bank of Metropolis , the act of July 2, 1836, Sec. 17, 5 
Stat. L. 83, reenacted as Sec. 50 of the postal code of 
June 8, 1872, 17 Stat. L. 291. The question in the two 
cases was the same. Both Postmasters-General were 
directed by this statute to enter suit to recover payments 
made bv mistake. Both had charged back the sums 
which they regarded as mistakenly paid and to balance 
the debit thus shown had withheld later earnings. 
Neither had brought suit for these sums. In the Wis¬ 
consin Central case, the Supreme Court said, p. 211 : 


“ Undoubtedly the word ‘ mistake,’ as used in this sec¬ 
tion, includes an erroneous conclusion in the construction 
or application of a statute. And, this being so, as the 
duty is devolved on the Postmaster-General to cause suit 
to be brought where money has been illegally paid by 
reason of misconstruction or misapprehension of the 
applicable law, it follow's that he must be regarded as 
empowered to reconsider prior decisions to determine 
whether such a mistake has been committed or not. If 
in his judgment money has been paid without authority 
of law and he lias money of the same claimant in his 
hands, he is not compelled to pay such money over and 
sue to recover the illegal payments, but may hold it sub¬ 
ject to the decision of the court when the claimant sues. 
United States v. Carr , 132 U. S. 644; Gratiot v. United 
Slates , 15 Pet. 336; Steele v. United States , United States v. 
Burchard , United States v. Stahl, supra . And in that way 
multiplicity of suits and circuity of action are avoided.” 


Note the direct contradiction between the two cases. 
In the earlier case the court declares that “ if a credit has 
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been given, * * * and it is alleged to be an illegal 

allowance, the judicial tribunals of the country must be 
resorted to.” * * * “ The act * * * excludes 

him (the Postmaster-General) from determining, finally, 
any case which he may suppose to arise under that sec¬ 
tion. His dutv is to cause a suit to be brought.” In the 
%> 

latter case from the statutory duty to cause suit to be 
brought for money illegally paid, “it follows that be 
must l>e regarded as empowered to reconsider prior deci¬ 
sions ” and to withhold “ money of the same claimant ” 
which “ in his judgment lias been paid without authority 
of law.” The Supreme Court declares in the first case 
that the direction to sue excludes him from reconsidering 
his former action and in the later case that it empowers 
him to reconsider it. The two cases are in direct contra¬ 
diction and the later case completely overrules the earlier. 
It recognizes fully the right of one officer to reconsider his 
predecessor’s decisions for error of law. 

It is futile to declare, as did counsel for respondents 
in his argument below, that the statutory duty of the 
Postmaster-General to sue is the only basis of his right 
to restate the account, for the SupremeCourt hasexpressly 
declared this statute only declaratory of an otherwise 
existing right, saying, United States v. Hank of Metropolis, 
15 Pet. 401, fully quoted, ante, p. 60: 

“ No statute is necessary to authorize the United States 
to sue in such a case. The right to sue is independent of 
statute, and it may be done by the direction of the incum¬ 
bent of the Department. The act of 2d July, 1836, * * * 
is only affirmative of the antecedent right of the Govern¬ 
ment‘to sue, * * * ” 

The accounting officers therefore need no special stat¬ 
ute to direct them to take steps to recover by suit moneys 
of the United States wrongfully obtained by individuals, 
especially by officers in service. United States v. Burchard, 
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125 U. S. 176, ante, p. 54, and consequently none to 
authorize them to reopen accounts once settled by them 
in favor of individuals. 

The only difference between that and the present case 
is that there the question was as to a claim once allowed 
and here it is in regard to a claim once rejected. The 
power to reopen at all on account of error of law was 
questioned by the authorities cited in 14 Comp. Dec. 804. 
The Supreme Court here recognizes the power and 
approves its exercise. In an earlier part of this brief, 
pp. 55-58, we have seen how fully the Comptroller of the 
Treasury has carried this doctrine into practice, charging 
officers freely with sums once paid under constructions 
of law later reversed by judicial decision. 

The principle laid down by the Supreme Court is that 
the previous statement of account, when a mistake of law 
was made in it, is not final. If the settlement is not 
final when payment has been made, it is at least equally 
lacking in finality when payment has been refused. If 
the accounting officers have the power to reopen an 
allowed claim, the power can extend no less to a rejected 
claim. A just equality demands this. It would be 
repugnant to elementary fairness to hold otherwise. 

It is interesting to observe that in the opinions of three 
Attorneys-General adverse to the power of reopening 
rejected claims (Taney, 2 Op. 463, Stanberry, 12 Op. 
358, and Miller, 19 Op. 439), one of the chief reasons 
expressed for their view is that a payment made in mis¬ 
take of law can not be charged back against the claimant 
and in favor of the Government, the last citing the opin¬ 
ion of Attorney-General Brewster, 17 Op. 448, and of 
the Court of Claims in Hedrick v. United State*, 16 C. 
Cls. 88. It is very properly held that the right must 
exist in favor of both parties, if at all. But the decision 
of the Supreme Court in the Wisconsin Central case 



directly declares that such a payment is not conclusive 
upon a successor in office. This destroys the force of the 
argument drawn from the opposite rule. The right to 
reopen an allowed claim Ixdng thus authoritatively estab¬ 
lished, the entire reasoning of Attornevs-General Tanev, 
Stan berry and Miller is in favor of an equal right to 
reopen a rejected claim. 

One serious difficulty arose in the Wisconsin Central 
case which does not arise here. There the Supreme Court 
denied the application to the (Jovernment of a rule well 
established between individuals, that money paid in mis¬ 
take of law can not be recovered back, in the absence of 
sjK‘cial circumstances. This rule arose not only because 
of a desire for finality, but because of the obvious injustice 
of taking away from one person what had been once con¬ 
ceded to him as a matter of right. On the other hand, 
when an officer of the Oovernment is called upon to 
revise a rejected claim, no such question of injustice can 
occur and no conflict can arise with any such settled 
doctrine of law as that in regain 1 to money paid in mis¬ 
take of law. 

Pension* Official, not Personal. 

The case of Belnj v. Xaphtahj, 109 V. S. 304, decided 
February 28, 1898, further illustrates the principle under¬ 
lying the last case. This was an action bv the holder of 
a patent for land from the l nited States against a de¬ 
fendant who had ousted him. The court said that the 
patent did not preclude the court from inquiring whether 
it was issued in accordance with the act of Congress. It 
was argued that the patent was not lawfully issued 
because the Secretary of the Interior rejected the first 
application for the patent and it was subsequently granted 
upon a rehearing by another Secretary. On this subject 
the court said, pp. 364, 365: 


\\ e are also of opinion that tlie rejection by the 
Secretary of the Interior of the first application made by 
the defendant in error for a patent, and the subsequent 
granting of a rehearing and the issuing of a patent there¬ 
after by the Secretary, were all acts within the jurisdic¬ 
tion of that officer. The fact that a decision refusing the 
patent was made by one Secretary of the Interior, and, 
upon a rehearing, a decision granting the patent was 
made by another Secretary of the Interior, is not material 
in a case like this. It is not a personal but an official 
hearing and decision, and it is made by the Secretary of 
the Interior as such Secretary, and not by an individual 
who happens at the time to fill that office', and the appli¬ 
cation for a rehearing may be made to the successor in 
office of the person who made the original decision, pro¬ 
vided it could have been made to the latter had he 
remained in office. The Secretary who made the first 
decision herein, could have granted a rehearing and 
reversed his former ruling. 

“ The case of United States v. Stone, 2 Wall. 525, has 
no bearing adverse to this proposition. In that case it 
was stated that a patent is but evidence of a grant, and 
the officer who issues it acts ministerially and not judi¬ 
cially; that if he issues a patent for land reserved from 
\ law, such patent is void for want of authority, but 
that one officer of the land office is not competent to can¬ 
cel or annul the act of his predecessor; that is a judicial 
act and requires the judgment of a court. The powder to 
cancel or annul in that case meant the pow T erto annul a 
patent issued by a predecessor, and this court held 
no such pow’er existed. The officer originally issuing it 
would have had no greater pow’er to annul the patent 
than had his successor. 

“ Neither does Noble v. Union Hirer Logging Railroad , 
147 U. S. 165, touch the case. The principle therein 
decided w*as in substance the same as in the Stone ease, 
supra. The control of the department necessarily ceased 
the moment the title passed from the Government. It 
was not a question whether a successor was able to do the 
act which the original officer might have done, but it was 
the announcement of the principle that no officer, after 



72 


the title had actually passed, had any power over the mat¬ 
ter whatever.” 

I pon how little basis of reason the doctrine of the 
finality of a predecessor’s decision rested, is seen bv the 
convincing simplicity of the statement of the Supreme 
Court in Helen v. Xaphfaly , in disavowing it. The ground 
for the opposite rule is summarized in saving: ” It is not 
a personal hut an official hearing and decision.” 

Prior to this decision of the Supreme Court there had 
been considerable executive and some judicial authority 
for a discrimination between reversing one’s own decis¬ 
ions and those of a predecessor. The discrimination has 
been preserved even in some later decisions (see 11 Comp. 
Dec. 456, 676) in the latter of which it is said, p. 678: 

But where the same executive officer who is by Un¬ 
authorized to allow a claim disallows it, and such disal¬ 
lowance is the result of a clear mistake of law or fact 
diising fioni calculation, or material newlv discovered 
evidence is afterwards produced, such executive officer is 
authorized to reconsider such claim and allow it.” 

But in the light of this decision of the Supreme Court 
the distinction is seen to be erroneous and the same rule 
as to reoj>ening must la* applied alike to the decisions of 
the same officer and of his predecessors, since all such 
decisions are not personal but official. 

The claim in Beley v. Xaphtahj was for land and the 
present claim is for money, hut no distinction in princi¬ 
ple is involved. T he settlement of the debts due bv law to 
creditors of the United States is committed to the account¬ 
ing officers of the Treasury in the same manner as the 
disposition of the public lands is committed to the Secre¬ 
tory of the Interior. What difference there is between 
claims for money and claims for land makes toward 
grcattr finalit\ in decisions in land cases, for in several 


cases cited in Beley v. A aphtaly it is held that a patent can 
not be revoked by executive action since the title to the 
land passes by the patent, while in the Wisconsin Central 
Railroad case it is held that even after the payment of 

money an account may be restated and the claimant deb¬ 
ited. 

The exact points decided in the two foregoing cases are 
these: 

(1) In the Wisconsin Central case that an officer has 
the right to reopen a decision made by his predecessor in 
favor of a money claimant; 

(2) In Beley v. A aphtaly, that an officer has the right 
to reopen a decision made by his predecessor against a 
land claimant. 

But surely there is a principle common to these and 
that is that an officer of the Government is not bound by 
his predecessor’s decisions, but may reopen them where 
plainh erroneous, d his is the principle which was vio¬ 
lated by the refusal of the respondents to consider the 
petitioner’s application for a rehearing of his claim. 


Present Executive Practice. 

We have found (ante, pp. 0.5-58, 72) the settled depart¬ 
mental practice as to reopening claims to be : 

(1) That an officer has a right at any time to revise 
his own decisions for error of fact or of law; 

( 2) That an officer has a right to revise his predecessors’ 
decisions against the Government for error of fact or of 
law; 

(.3) That an officer has a right to revise his predecessors’ 
decisions if an error of fact was committed against the 
claimant, but not for error of law against the claimant. 

Beley v. Naphtaly declares that there is no distinction 
between an officer’s own and his predecessor’s decision 
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and requires the extension of the first rule to the decision 
of a predecessor. 

The commonest principles of fair dealing require the 
equal application of the rule of reopening for error of law 
to decisions both against and for the Government. 

Later Rule* Applied by Court of Claims. 

The Court of Claims had before it in Blaze/: v. United 
States, 44 C. Cls. 188, January 18, 1909, a question 
similar to that in this case, and decided it in an opinion 
not free from obscurity in its reasoning. This much is 
clear. A claim for extra pay had been rejected by the 
Auditor for the War Department and no appeal was taken 
in time to the Comptroller. A change of ruling occurred 
in the Treasury Department and the claim was again 
presented. The Auditor refused consideration on the 
ground of the prior rejection. The claim was referred 
to the Court of Claims bv the Secretary of the Treasury 
on the recommendation of the Comptroller under an act 
authorizing the reference of a “ pending claim.” 

The Court of Claims had already held, in Jackson v. 
United States, 19 C. Cls. o04, cited in 14 Comp. Dec. 804, 
that it had not power to consider upon its merits, under 
a reference by the Secretary of the Treasury, a claim 
theretofore rejected, for the reason that it was not a 
“ pending ” claim when referred. 

The court took jurisdiction of the Blaze/: claim on the 
ground that the action of the Department in referring it 
was a reopening, so that, being reopened, it was pending 
when referred. Judgment was rendered for the claimant. 
If it be beyond the power of the accounting officers to 
reopen a rejected claim for error of law, the Court of 
Claims must necessarily have refused jurisdiction to con¬ 
sider the Blazek claim on its merits, for the claim had 
been rejected before its reference and a mistake of law 



was the only error alleged. If the reopening on this 
ground were illegal, it would not have been a “ pending ” 
claim when referred. An illegal attempt to reopen would 
not have formed the basis of the court’s jurisdiction. 
But the court treated the action of the Auditor as a re¬ 
opening of the claim and, in founding its action upon it, 
recognized its legality. 

While the later decisions of the Supreme Court in 
Wisconsin Central II. It. v. United States, and Beley v. 
Naphtaly are not cited in the opinion, they were in the 
claimant’s brief and it was doubtless their influence which 
led to this decision. It is a simple corollary of the propo¬ 
sitions established in them. 

It is useless for respondents’ counsel to seek to break 
the force of this case by saying that the Auditor who 
disallowed and the Auditor who reopened this case mav 
have been the same. The annual official published 
reports of the Auditor for the War Department of which 
the courts take judicial notice (New York Lilians v. 
United States, 170 U. S. 1) show that Frederick E. Ritt- 
man was Auditor in 1904 when the claim was disallowed 
and Benjamin F. Harper in 1907 when it was reopened. 
T1 le distinction is in any event immaterial in view of the 
decision in Beley v. NapJdaly. 

Upon these authorities, we insist that it has been recog¬ 
nized by the Supreme Court that manifest error of law 
warrants a reopening of a decided claim and that the 
respondents in refusing to consider the petitioner’s claim, 
have refused a right granted by law to the petitioner. 

Reopening Not Forbidden by Statute. 

Attorney-General Bates, 10 Op. G2, ante, p. 64, said: 

“ I know of no statute which prohibits the head of a 
Department from examining and allowing a claim which 
has been before rejected by his predecessor; * * * ” 
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There was such a statute enacted on March 3, 1845, 5 
Stat. L. 764, hut it was repealed the next year on August 
10, 1846, 9 Stat. L. 97. See ante, p. 20. 

This doctrine of the inability of the accounting officers 
to reopen accounts once settled, has grown up without 
direct statutory authority by a sort of executive usage. 
The early decisions of Attornevs-General and courts in 
favor of the doctrine were applied to the acts of all execu¬ 
tive officers alike, hut all that now remains of the doctrine 
is its application to the accounting officers against claim¬ 
ants. In the Pension Office, the General Land Office 
and the Patent Office, tl ic ^i eat 1 i 

Department having the disposition respectively of enor¬ 
mous sums of money, of the public domain and of monop¬ 
olies for invention, there is no such thing as a final 
rejection. And before the accounting officers we have 
seen that no allowance of money in favor of a public 
creditor is final. The only finality maintained there is 
as to rejected claims. Equal justice declared in recent 
decisions demands that they can not be made an excep¬ 
tion to the rule. 


Difference Bet tree n 


Judicial and Executive Decisions. 


We anticipate that on behalf of the respondents it will 
be alleged that the decisions of a court and those of exe¬ 
cutive tribunals are closely analogous and that the rules 


of law regarding finality of judicial decisions may properly 
be applied to those of the executive. Some of the differ¬ 
ences between judicial and executive decisions were 


pointed out in the opinion of Attorney-General Bates, 10 
Op. A. G. 62, which has already been fully quoted. He 
savs that in order to give to executive decisions the final 
effect of judgments, “ it would be necessary to introduce 
the care and precision in commencing and conducting 
proceedings, strictness in the admission of evidence, full- 
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ness of argument and facility of appeal to the tribunal of 
last resort, with which, in courts of justice, the law sur¬ 
rounds suitors.” It is very evident also from the exam- 
ination which we have already given to the authorities 
that in many important particulars it has been decided 
bv the tribunal of last resort and settled bv executive 
practice that no such analogy exists. Thus the case of 


Wisconsin Central 11. R. v. 


United Stale «, 


164 U. S. 190, 


already discussed, declares absolutely the power of the 
head of a department to set aside a decision made by 
his predecessor no matter how long ago. In Beley v. 
Naphfaly, 169 U. S. 353, already quoted, the right of the 
head of a department to consider a claim once rejected 
and to allow it. is declared. 

In United States v. Barchard , 125 l\ S. 176, heretofore 
cited, the decisions of the Treasury Department upon the 
claim of an officer still in service were treated as without 
finality. The practice of the Comptroller’s office, dis¬ 
cussed at length in this brief, follows these decisions of 
the Supreme Court to the extent of allowing decisions 
made either for or against the Government to he set aside 
bv the officer who made them, 11 Comp. Dec. 678, and 
decisions against the Government to beset aside by a suc¬ 
ceeding officer. These decisions and this practice point 
out important ditferences between judicial judgments 
and executive decisions in the matter of finality. There 
are other authorities to the same effect. 

Thus in Savings Baal: v. United States , 19 Wall. 227, 
the Supreme Court in discussing the action of the Com¬ 
missioner of Internal Revenue says, p. 237: 


“ The decisions of the internal revenue commissioner 
can hardly be denominated judicial constructions.” 


In Chorpenning v. United Slates , 94 U. S. 397, the 
Postmaster-General had been authorized to investigate 
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and adjust certain accounts and the Supreme Court took 
occasion to refer to the general effect of departmental 
decisions as follows, p. 399: 

“ The adjustment, having been made under a special 

law, renders it in no wise different as regards the point 

we are considering from those made daily bv the account- 

ing officers of the government, under the general law 

conferring their powers and prescribing their duties. 

The idea that the government is tinallv concluded bv the 

• • 

results at which they may arrive would be regarded as a 
novelty within and without tin* several departments. ’ 

In District of Columbia v. ('lust*, 103 U. S. 705, the 
authority of the Board of Audit of the District of Oolum- 
bia consisting of the two Comptrollers of the Treasury 
was under discussion and the Supreme Court said of it, 
p. 706: 

“ That board was not a judicial body, whose action was 
final; it exercised little more than the functions of an 
accountant. ” 

t 

In Pearson v. Williams, 202 V. S. 281, the question 
arose as to the effect on the power of the Secretary of 
Commerce and Labor of a board of immigration officers 
as to which the law provided, p. 283, “ and the decision 
of any two members of a board shall prevail and be 
final.” The United States contended that the Secretary 
had the power to order another hearing after such decision, 
and the Supreme Court said, p. 284: 

“ The board is an instrument of the executive power, 
not a court. It is made up, as we have mentioned, of the 
immigrant officials in the service, subordinates of the 
Commissioner of Immigration, whose duties are declared 
to be administrative by Sec. 23. Decisions of a similar 
type long have been recognized as decisions of the execu- 
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tive department, and can not constitute res judicata in a 
technical sense.” 

See also KeaJoha v. Castle , 210 U. S. 149, syllabus, p. 
150. 

All these precedents are strikingly at variance with the 
statement in the opinion below that the action of respond¬ 
ents complained of was “ a judgment of the accounting 
officers of the Treasury.” 

Respondents’ counsel has laid great stress upon the 
finality of settlements by the accounting officers, said to 
be granted by statute. What he has shown is that no 
other executive officer has power to overrule their decisions 
upon questions within their peculiar jurisdiction—the 
payment of the funds of the United States. It has not 
been considered inconsistent with this for both judicial 
and executive authorities to recognize a very liberal 
measure of right on their part to revise and modify their 
own decisions. Thus we have seen (ante, p. 73) that the 
settled practice permits an accounting officer to overrule 
his own decisions, no matter how long his term of office 
and no matter for what cause, to overrule those of his 
predecessors, if against the Government, when made 
in mistake either of law or fact, and, if against a claim¬ 
ant, when made in mistake of fact. What we are ask¬ 
ing is no extension of the principle and but a slight 
extension of the practice, so recognized. It is thus very 
clear that learned counsel is seeking to give to the 
decisions of the respondents a final character far beyond 
what thev claim for themselves or what is ascribed to 

O' 

them by the settled executive practice or the decisions of 
the courts. 

The provision of Sec. 23 of the act of July 31, 1894, 
28 Stat. L. 211, does not reduce the existing right of re¬ 
examination ; it merely declares that the act shall not be 
construed to give any authority not already existing. 





(V) Duty to Reopen Because of Repeated Legis¬ 
lative Approval. 

Paragraph XVIII of the petition (record, pp. 11-12) 
says tHat hills to pay claims for longevity pay of this 
kind have passed the Senate four times and have been 
favorably reported by committees of either House of 
Congress seventeen times since the decision of 1890 of 
Second ComptrollerGilkeson, and that since the decision 
of Comptroller Tracewell of 1908 three acts have been 
passed making appropriation for claims allowed under 
it. The duty is inferred, from the principle of comity 
between the legislative and executive departments, that 
the accounting officers should reconsider the action 
already taken and pass anew on this and other like 
claims. 

This is a doctrine announced many years ago bv the 
Attorneys^ ieneral. It is first stated by Attorney-General 
Johnson, March 27, 1849, "> Op. A. G. 82: 

“ In the case of the representatives of Churchill Gibbs, 
referred to this office, I am of opinion that, both Houses of 
Congress having, on the 12th of January, 1848, resolved 
that the claim was provided for by the act of July f>, 1882, 
and the House of Representatives having done so again 
at the last session, after the Executive Department had, 
more than once, maintained a different doctrine, I am 
of opinion that a proper deference to the legislature 
demands that their construction should be adopted.” 

The resolutions of “ both Houses ” here referred to 
are separate resolutions and not a joint resolution which 
becomes a law by the approval of the President. Counsel’s 
suggestion below that it is not shown that the former 
adverse decision of the case was by the predecessor of the 
officer to whom this opinion was addressed is completely 
negatived by the history of this case given in 6 Op. 
A. G. 694. 
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In 6 Op. A. G. 680, the case of Isaac Bowman was 
considered. This had been once rejected under the act 
of July 5, 1832. Separate resolutions were passed by the 
Senate and the House referring this claim to the Secre¬ 
tary of the Interior “ for liquidation ” under the act of 
July 5, 183*2. Attorney-General Cushing, August 23, 
1854, held that this action did not oblige the Secretary 
to allow the claims, hut said, p. 606: 

“ I think, then, that the opinions expressed in Bow¬ 
man’s case by the committees of the two Houses, and the 
consequent action of those bodies therein, require of you 
to reconsider carefully, and in the spirit of the most 
respectful deference to those opinions, the claim of 
Bowman, in all its parts and relations; but, that if, upon 
such candid and full reconsideration of the case, you come 
again to the conscientious conclusion that it is not within 
the provisions of the general law, then your official duty 
imperatively demands that you adhere to your former 

decision.” 


This principle was again approved by Attorney-General 
Black, August 25, 1859, 9 Op. A. G. 387. The Post¬ 
master-General rejected a claim; two committees of Con¬ 
gress reported in favor of it, but the joint resolution was 
not passed “ because of the usual delay in legislation.” 
The opinions of Attorneys-General Johnson, 5 Op. A. G. 
82, and Cushing, 6 Op. A. G. 680, above cited, ante , pp. 
37, 38, are cited with approval. He says, p. 388: 


“ 1 must, therefore, reply to your inquiry by saying, 
that you have the authority to reconsider the question 
decided by your predecessor. Having that authority, it 
can hardly be necessary to add, that you ought to exer¬ 
cise it, if it be necessary to do so for the purpose of doing 

justice and executing law. , , 

“ The rule, as I gather it from cases heretofore decided, 

is this * That where a claim has been referred by Congress 
to the head of a department, and the department gives 





such a construction to the act of Congress as defeats the 
claim in part or altogether, and Congress afterwards, bv 
reports of the appropriate committees or otherwise, indi¬ 
cates its opinion to he against the decision of the depart¬ 
ment, then the case may he opened, though a change has 
in the meantime taken place in the head of the depart¬ 
ment. but such reports of committees, or other indica¬ 
tions of opinion from the legislature, are not to he 
regarded as law and binding upon the department, but 
merely as a ground for the reconsideration of the case; 
upon which reconsideration the head of the department 
is to determine the case again, according to his own con¬ 
scientious convictions of duty.” 

A 


This rule rests on a sound basis of reason. It is the 
duty of the executive departments to do the work of 
administration which the laws cast upon them. One of 
these is the settlement of valid claims. If claims have 
been rejected and any proper authority of the legislative 
department formally declares the executive opinion errone¬ 
ous, it is right that the executive authority should review 

* 

its opinion to see if error has been committed. If there 
was no error, no harm has been done by the review. If 
there was error, its correction by tin* executive, under 
existing laws, will save the legislature from the considera¬ 
tion of a subject already deputed bv law to the* executive 
and the executive not only from continuing its error, 
hut also fiom being subjected to legislative correction. 
Legislative history and executive action unite in point¬ 
ing out the pending case as one eminently proper for the 
application of this time-honored rule, for the Senate has 
four times expressed its disapproval of Comptroller 
Gilkeson s lulin^ b\ passing hills to pay this and other 
like claims, seventeen committees have reported in favor 
of the claims and three appropriations of over $500,000 
have been made by Congress to pay the same class of 
claims, which have been allowed by the Comptroller. 
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In presenting this point, we do not ask consideration of 
words spoken in debate ( Union Pacific Iiailroad v. United 
S'o'es, 99 ( T . S. 102), but refer to votes of the Senate and 


reports of committees of both houses, and to these, not as 
opinions upon the acts of Congress, but as acts of con¬ 
stituted legislative authorities. Reports of committees 
may be used even as aids to interpretation, Austin v. 
United States, 25 C. Cls. 437, 454. 


Summary. 

We respectfully submit that the respondents were 
wrong in refusing to consider this claim because of a prior 
adverse decision, because: 

(1) The act of M arch 4, 1907, directing the accounting 
officers to follow the decisions of the Supreme Court not¬ 
withstanding prior settlements and adjudications, is a 
legislative command to consider this claim on its merits 
under the ]Ua'son decision; 

(2) The rejection of this case bv Second Comptroller 
(rilkeson was an invalid usurpation of authority in 
defiance of the Supreme Court and therefore void; 

(3) The petitioner is an officer still in service and as 
such, his accounts are never closed; 

(4) The manifest error in law of the decision of 1890 
may be corrected; 

(5) The repeated action of the Senate and of committees 
of each of the houses of Congress in favor of these claims, 
gives authority to the accounting officers to reexamine 
them. 


(:$) REMEDY BY MANDAMUS. 

If the respondents were wrong in refusing to consider 
the petitioner’s claim on its merits, and if lapse of time 
has not barred his remedy, has the petitioner any remedy 
in the pending action for the wrong? 





84 


The Petitioner's Prayers . 

The petitioner makes two prayers. The first is that 
the respondents shall be directed to consider his claim 
upon its merits and render a decision according to law. 
The second is that in passing on the claim, they shall 
follow the decision of the Supreme Court in the Watson 
case (record, p. 14). 

The First Prayer. 

T1 le jurisdiction of the respondents as accounting officers 
is fixed by law. They are officers of the department of the 
Treasury in which by Rev. Stat. Sec. 236, record, p. 7, all 
claims and demands whatever against the Cnited States 
are to be settled and adjusted. The Auditor for the War 
Department is directed bv the act of July 31, 1894, Sec. 
7, 28 Stat. L. 206, record, p. 11, to receive and examine 
all accounts relating to the military establishment and to 
all business within the jurisdiction of the department of 
war. The Comptroller is obliged to revise the accounts 
settled bv the Auditors bv Sec. 8 of the same act, 28 Stat. 
L. 207, record, p. 12. No discretion is imposed in these 
officers whether they shall consider a claim. Such dis¬ 
cretion would not be law, but tyranny. Discretion begins 
when they take jurisdiction to consider it. 

There is a single passage in respondents’ brief below 
which suggests that the accounting officers have a discre¬ 
tion whether to consider a claim or not. But the Supreme 
Court has said in Supervisors v. United States , 4 Wall. 435, 
447, where supervisors were authorized to levy a special 
tax, “ What they are empowered to do for a third per¬ 
son, the law requires shall be done. The power is given, 
not for their benefit, but for his.” Butter worth v. Hoe , 
112 U. S. 50. 57. 

This prayer does not seek to control their discretion in 
deciding the claim. If granted, it w^ould leave them an 
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pportumly t° allow or disallow the claim for any reason 
eh nnght appeal to them as valid in law. p J true 
at t he decision of the Comptroller in the Bro2 21 

the Jut' m "r HC< ' f °T “ hU ' ldred Cases < as stated in 

. on ’ rt e°rd, p. 9, and not denied in the answer 

1 ■ 31) m accordance with it, lead to the belief tha this 

chum would be allowed if taken un L , ‘ h,s 

upon its merits Rut this . consideration 

ents take un tin. e 8 pr,l ' er sto P s "hen the respond¬ 
ents take up the case for such consideration. 

Tiie Second Prayer. 

The second prayer rests upon the act of March 4 1907 
aJone. That act says that the accounting officers ’‘lhtli 
follow the decisions of the United States Supreme Court ” 
and thus limits their official discretion. Their diLet on 

being hunted by this law, it may not lawfully 
oised beyond these limits and the mandate of ihis court ' 
ay order that it be exercised within the statutory limits 
though ,t can not control it inside such boundaries 

now;S“^^ 

^ufficiMly settled^ hlS ““ C ° meS Withi " princi P les aIr ^y 
Authorities on Mandamus. 

«»24, and Decatur v. Paulding, 14 Pet. 497, as leading 
cases showing when a mandamus may and when it ^ 
not be granted against an executive officer. The dhf 
cussion of this case was thus concluded, p 48- 

i. ^ “ sr 
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bv mandamus with the executive officers of the govern - 
,ne,it in the exercise of their ordinary official duties, even 
where those duties require an interpretation of the law. 
the court having no appellate power tor that purpose; hut 
when they refuse? to act in a case at all, or when, h\ 
special statute, or otherwise, a mere ministerial duty is 
imposed upon them, that is, a service which they are 
hound to perform without further question, then, it they 
refuse, a mandamus may he issued to compel them. 


In this case, the respondents have refused to consider 
the claim (answer, record, pp. 52, 3-1), and have dis¬ 
missed it from their jurisdiction. 

The rule had been stated in much the same terms in 
its relation to judicial tribunals in hx / oi'l ( .\ va nut n, 1 ! 
Wall. 152, 101). as follows: 


“ Superior tribunals may by mandamus command an 
inferior court to perform a legal duty when* there is no 
other remedy, and the rule applies to judicial as wadi as 
to ministerial acts, hut it does not apply at all to a judicial 
act to correct an error, as w here the act has been errone¬ 
ously performed. If the duty is unperformed and it he 
judicial in its character the mandate will he to the judge 
directing him to exercise his judicial discretion or judg¬ 
ment. without any direction as to the manner in which 
it shall he done, or if it he ministerial, the mandamus 
will direct the specific a« I to he performed. 


See also l in'd Stales v. A<hJis<m, 22 How. 1 < 4, 183. 

It is again stated in la ia I'alli'z, 206 l . S. 323, 331, 
as follows: 


“ Where the court refuses to take 1 jurisdiction of a case 
and proceed to judgment therein, when it is its duty to 
do so and there is no other remedy, mandamus will lie 
unless the authority to issue it has been taken away by 
statute.” 


In Stein metz v. Alim, 10*2 U. S. 543, the validity of a 
rule of practice prescribed by the Patent Office was ques- 
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tinned. This provided that claims fora machine and for 
a process must always be presented in separate applica¬ 
tions. The Supreme Court declared that the law con¬ 
templated the issuance of a single patent on a machine 
and a process in some cases, i. e. where they are neces¬ 
sarily dependent; that, in determining such cases, some 
discretion must necessarily be left to the head of the 
Patent Office, but that a rule forbidding in any case a 
single patent on machine and a process was a refusal 
to exercise this discretion. The following language was 
used, p. oGO: 


“Some discretion is not an unlimited discretion, and if 
the discretion be not unlimited it is reviewable. In other 
words, the statute gives the right to join inventions in 
one application in cases where the inventions are related, 
and it can not be denied by a hard and fixed rule which 
prevents such joinder in all cases. Such a rule is not the 
exercise of discretion; it is a determination not to hear. 
No inventor can reach the point of invoking the discre¬ 
tion of the Patent Office. He is notified in advance that 
he will not be heard, no matter what he might be able to 
show. IIis right is denied, therefore, not regulated. 
Such is the necessarv effect of rule -II, as amended.” 


A mandamus therefore was issued to require the con¬ 
sideration of the application on its merits without regard 
to the rule. 

The principle here asserted is directly applicable to the 
present case, for respondents dismissed petitioner’s claim 
without a hearing because of the prior decision. 

In Roberta v. United States, 17fi U. S. *221, a petition 
for a mandamus was prayed against the Treasurer of the 
United States to compel the payment of interest upon cer¬ 
tain District of Columbia certificates. The court reas¬ 
serted the principle decided in Dunlap v. Black, above 
cited, as follows, p. 229: 
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“ The law relating to mandamus against a public offi¬ 
cer is well settled in the abstract, the only doubt which 
arises lieing whether the facts regarding any particular 
case bring it within the law which permits the writ to 
issue where a mere ministerial duty is imposed upon an 
executive officer, which duty he is bound to perform 
without any further question. If he refuse under such 
circumstances, mandamus will lie to compel him to per¬ 
form his duty. This is the principle upheld bv this court 
in l nited Slates v. Black, 128 U. S. *10, and upon the 
authority of that case the defendant claims that no man¬ 
damus can l)o issued against him/’ 

o 


The statute considered in that case required some con¬ 
struction to determine the ministerial duty imposed upon 
the officer. It was contended that, since it required the 


exercise of the officer's 


discretion 


to determine his duty, 


he could not be controlled bv mandamus. The follow- 


ing broad principles wore asserted, p. 231: 


“ Unless the writ of mandamus is to become practically 
valueless, and is to be refused even where a public officer 
is commanded to do a particular act by virtue of a partic¬ 
ular statute, this writ should be granted. Every statute 


to some extent requires construction by the public officer 
whose duties may be defined therein. Such officer must 


read .the law, and he must therefore, in a certain sense, 
construe it. in order to form a judgment from its language 
what duty he is directed by the statute to perform. But 
that does not necessarily and in all eases make the dutv 
of the officer anything other then a purely ministerial 
one. If the law direct him to perform an act in regard 
to which no discretion is committed to him, and which, 
upon the facts existing, he is bound to perform, then that 
act is ministerial, although depending upon a statute 
which requires, in some degree, a construction of its 
language by the officer. Unless this be so, the value of 
this writ is very greatly impaired. Every executive officer 
whose duty is plainly devolved upon him by statute might 
refuse to perform it, and when his refusal is brought 
before the court he might successfully plead that the per- 
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formance of the duty involved the construction of a statute 
by him, and therefore it was not ministerial, and the 
court would on that account be powerless to give relief. 
Such a limitation of the powers of the court, we think, 
would he most unfortunate, as it would relieve from 
judicial supervision all executive officers in the per¬ 
formance of their duties, whenever they should plead 
that the duty required of them arose upon the construction 
of a statute, no matter how plain its language, nor how 
plainly they violated their duty in refusing to perform 
the act required.” 

Whatever be the difficulties in deciding the jurisdiction 
of the accounting officers in the present case, the principle 
asserted in the last case is that their decision upon their 
jurisdiction is reviewable in an action for mandamus. 
The right to a hearing is dependent on the statute and 
not on the officers’ view of the statute. 

To the same effect was the decision of the Supreme 
Court in School of Magnetic Healing v. Me Annuity, 187 
U. S. 94. The plaintiff carried on a school of healing 
and the Postmaster-General, after hearing, declared that 
it was engaged in a scheme for obtaining money through 
the mails by false pretenses and issued a fraud order 
against it. An injunction was asked to restrain the de¬ 
fendant, as postmaster, from carrying out the Postmaster- 
General’s order. It was held bv the Supreme Court that 
the facts found by the Postmaster-General show that the 
case did not properly come under the statute under which 
he assumed to act, that his determination that he was 
authorized to act was a clear mistake of law and that the 
court should therefore grant the injunction. It was said, 

p. 110: 

‘‘Although the Postmaster-General had jurisdiction 
over the subject-matter (assuming the validity of the 
acts) and therefore it was his duty upon complaint being 
made to decide the question of law whether the case 





stated was within the statute, yet such decision being a 
legal error does not bind the courts/’ 


In Parish v. MavVeayh, 214 l\ S. 124, an act of Con¬ 
gress had directed the Secretary of the Treasury to pay a 
certain claim, fixing a certain rule for calculation. The 
Auditor for the War Department calculated the claim in 
accordance with the terms of the act and reported it to 
the Comptroller. The Comptroller held that nothing was 
due and directed the issuance of a certificate to that effect 
by the Auditor. 1 his was done. The Supreme Court 
declared that the act of Congress limited the* discretion of 
the Comptroller and fixed the rule for the calculation of 
the amount due in the maimer adopted by the Auditor, 
and that his original action was the only action which 
carried out the intent of the act of Congress. Accord¬ 
ingly, mandamus was granted requiring the payment 
of the amount then allowed. 

In line with these decisions is that just made by this 

corn t m i a c(if States ( / i'cl. J[ii in ho! <ff St* a iiixh 111 ( 'o. \ 

Interstate ( oinnieree t am mission, decided M ay 22, 1011. 

Here the Interstate Commerce Commission refused to 

take jurisdiction oyer a case arising in Alaska on the 

ground that Alaska is not a territory of the United States 

within the commerce act. This court took the contrary 

%/ 

yiew and granted a mandamus directing the commission 
to pass upon the petition upon its merits. The present 
case is precisely analogous. 

4 his was an affirmance of the rule succinctly expressed 
in Seymour y. South Carolina, 2 App. I). C. 24b, that 
mandamus will lie to compel reception and considera¬ 
tion, or the taking of jurisdiction.” 

In West v. Hitchcock, 19 App.'D. C. 333, the following 
doctrine was declared, p. 343: 

The fact that an act which mandamus seeks to compel 
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is the culmination of a series of proceedings of a judicial 
or quasi-judicial nature, or is an act in the course of such 
proceedings, does not exempt it from judicial control by 
the courts through the writ of mandamus, when the officer 
or jierson charged to perform it, arbitrarily and without 
just legal cause refuses such performance.” 


This was repeated in Paine v. Rail nay Publishing Com¬ 
pany, *20 App. I). C. p. of)7. 

In ( arhslr v. II ate ex, 7 App. 1). C. 517, strongly relied 
on bv respondents below, this court based its decision on 
the fact that the Secretary actually considered the claim on 
its mei its and that mandamus could require no more 
l>ut here the respondents expressly declare that they 
refused to consider this claim on its merits (answer, rec¬ 
ord, pp. 32, 34). 

The decisions of the courts of Maryland have always 
been held of special authority in this jurisdiction and 
may particularly so be held in relation to mandamus 


proceedings because the power of the courts of the District 
of Columbia to issue a writ of mandamus is derived from 
that ol the courts of Maryland. Kendall v. Stoker t 12 
Pet. 524; United Male* v. Sehurz, 102 V. 8. 378. 

In J lunger v. Hoard of Exam inert, 90 Md. 659, de¬ 
cided in 1900, the Board of Medical Examiners refused a 
license under a misconstruction of statute. They held 
tin* possession of a diploma to be necessary. The statute 
construed by the Court of Appeals provided that, if the 
applicant did not have a diploma, it was within the dis¬ 
cretion of the Examiners to license him or not, but this 
discretion the Board had not exercised, as it held the 
diploma to be an absolute requirement. The court said, 
p. 674: 


It is for the president of the Board of Examiners, 
and not for us, as the case is now presented, to pass on 
the facts alleged in the application. As he has not done 


this, the appellant is entitled to a mandamus requiring 
the president to make such an investigation.” 

Similarly in the present case the respondents have 
refused to consider tin* petitioner’s claim at all. 

In Robey v. Prince George's County Commissioners, 92 

Md. 150, decided in 1900, application was made for a 

mandamus on the County Commissioners to audit a claim. 

The defense was that it was a claim of a kind required by 

statute to be first approved by a certain court. It was 

held that this statute was unconstitutional, as imposing 

upon the court non-judicial powers. Hence, it was held 

that the duty of the Countv Commissioners to act on the 
• «. 

claim was absolute. The court said, p. 165: 

“If the Countv Commissioners refuse to act at all or 
to exercise their discretion, a writ of mandamus would 
lie to compel them to act, though it could not mould or 
direct their action.” 

This is an extreme case since a statute stood in the way 
of the duty here held to be mandatory and the officers 
had to exercise their judgment in holding the statute un¬ 
constitutional. 

In People v. Mead, 24 N. V. 114, it was said by Denio, 
J. p. 119: 

“It is one of the most usual offices of the writ of 
mandamus to compel executive and ministerial officers to 
perform official duties appertaining to their offices, where 
an individual has a private and a pecuniary interest in 
such performance. 

In Board of Police v. Grant, 9 Smedes & M. 77, an 
application was made for a mandamus upon the Police 
Board to require it to issue a warrant on the Treasury for 
the amount due a contractor. The court below issued a 
mandamus requiring a warrant to issue. The court re¬ 
versed this judgment and said, p. 92: 
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\\ e recognize the board of police as a court for all 

r r ^Tr ed ' vitl !, an " d i«H«tion on Grant’s 
c a n,. If that cla.m is still open, or unallowed, then a 

mandamus is the proper remedy to compel the hoard to 

proceed to render a judgment; but what judgment is to be 

randererl !s a matter that can not be regulated by ma!^ 

In Sink v. Hoard of ('ommmiouers, 26 Ohio State, 364, 
an application for mandamus was made to compel the 
allowance of a claim against the county. The court laid 
down the principle as follows, p. 369: 

T bus, if the Commissioners refused to take cognizance 
of or act upon t he claim in question, when properly brought 

mns r ° tT'"’ U 'd m - y X ‘ f >m I >ello<1 t0 <•«> so hv manda¬ 
mus I heir action m such case would not be‘the exer¬ 
cise of discretion, but a refusal to take cognizance of a 

judgment*''’' required tlle,n “>»<* and pass 


The English rule was the same. See King v. Justices 
of Kent, 14 East, 395, where, p. 396: 

“Lord Ellenborough C. J. then said that if the jus¬ 
tices had rejected the application in the exercise of the 
discretion vested in them by the legislature this Court 
would not interfere; but if they had rejected it on the 
ground now stated, that they had no power to grant it 
the Court would interfere so far as to set the jurisdiction 
of the magistrates in motion, by directing them to hear 
and determine upon the application. The Court therefore 
granted a rule to show cause, etc.” 


Summary of Authorities. 

We may summarize these decisions as follows: 

(1) The exercise of official discretion within the juris¬ 
diction granted will not be controlled by the courts 

Kendall v. United States, 12 Pet. 524; Decatur v. Paxddina 
14 Pet. 497. 
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(2) The determination of official jurisdiction will he 
reviewed by the courts, though this involves the exercise 
of judgment in const ruction. Ex parte Xenman, 14 
Wall. It>9: bn,.lap v. HI'fcE 12S V. S. 40; IMert* v. 
( nitml State*, 1<<> l . S. 22 1 ; School ol Mmjnrt Healing 
V. Me. 1 // n IS* l . S. 94; Jfnnthohlf St. a msh ip i'ont- 
p(ln if V. I nl. I's'ir'r ( '«nn m< ret * out lit ission . Ct. A J >p. I). C. 

(d) The refusal to consider at all a case in which the 
law grants a discretion to Ik* exercised, is a determina¬ 
tion not to hear and is reviewahle hv mandamus. Stein- 
lmfz V. Allen. 192 l . S. old; Hohcy V. f .aintif ('ontiHtX- 
,s linnet's, 92 Md. loO; Manfpir v. Boucrf of Ex(i in t in uvq 90 
Md. (>o9. 

(4) Where discretion is limited, a mandamus will 
issue directing that it he exercised within lawful limits. 
Stein uir'z V. A lit n , 192 l . S. old; Parish v. Mac Vengh , 
214 l\ S. 124. 

liespondents cited in the court helow the case of A’m'Y/- 
ing (hwt poni/ v. A”e///;», l(>4 l . S. (»d(>, where the court 
declares that the judgment of the officers of the Interior 
Department upon matters of fact in land cases is conclu¬ 
sive and that upon matters within their exclusive juris¬ 
diction their judgment is unassailable except by a direct 
proceeding for its correction. The question involved in 
the present case is not only a question of law but of the 
law of jurisdiction, and the authorities cited have de¬ 
clared. without the least ambiguity, that error of the offi¬ 
cers of the (fovernment in regard to their own jurisdic¬ 
tion can be corrected bv mandamus. 


Application of Authoritiks. 

Having shown in the previous sections of this brief 
that the refusal to consider this case was erroneous, we 
now apply those principles to the decision of the pending 
case and maintain; 
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(1) If the act of March 4, 1907, applies to this class 
of claims, the refusal to consider the pending claim on 
the ground of the previous decision is a refusal to exercise 
the jurisdiction directed by that statute and under such 
conditions a maud imus can issue to compel the exercise 
of this jurisdiction and to require it within the limits 
prescribe* 1 by the statute. 

(*2) If the action of Second Comptroller Gilkeson was 
void for want of good faith, this claim was an open claim 
before the respondents, awaiting action for the first time 
and jurisdiction, if refused by error as to the legal effect 
of the previous action, may he enforced by mandamus. 

(3) If the account of an officer in service is never 
closed, this petitioner’s claim was open for the considera¬ 
tion of the respondents and their refusal to consider it on 
its merits can he corrected by mandamus. 

(4) If the respondents have a right to reopen a claim 
for manifest error of law in its former rejection, their re¬ 
fusal to consider the application for reopening on its 
merits is a refusal to exercise their lawful jurisdiction and 
is subject to correction by mandamus. 

(5) If the legislative action on this claim authorizes 
its reconsideration, the refusal to consider it is likewise 
ground for mandamus. 


IV. CONCLUSION. 

Lord Mansfield, as quoted and approved by Chief Justice 
Marshall in Marbury v. Madison, 1 Cranch, 109, says of 
mandamus: 

This w iit ought to be used upon all occasions where 
the law has established no specific remedy, and where in 
justice and good government there ought to be one.” 

This case presents an unparalleled instance of an officer 
of the United States placing his opinion on the construe- 
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tion of a statute above that of the Supreme Court. No 
remedy at law tlien existed to correct this wrong. ITis 
successor has acknowledged the error thus committed and 
has followed in many like cases the construction judicially 
declared correct, hut declines to grant a complete remedy 
for the injustice on the ground that a formal rule of depart¬ 
mental practice prevents his exercising jurisdiction in 
cases already wrongfully settled by his predecessor. This 
action seeks to declare this officer’s jurisdiction to he 
unlimited bv anv such rule. Bv the allowance of this 
mandamus, the supremacy of judicial authority will he 
established and a long-standing injustice completely 
corrected. 

Wii.liam 1>. Kino. 

('oimsel. 

1\ I N(? it k I NO, 

Attorneys for Petitioner. 
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BRIEF ON BEHALF OF APPELLEES. 


This is an appeal from a judgment of the lower court 
overruling a demurrer to the answer and dismissing the 
petition for a writ of mandamus. The question presented is 
whether the present accounting officers of the Treasury shall 
be compelled by mandamus to reopen the appellant’s claim 
and review the decision of their predecessors in office dis¬ 
allowing the claim in 1890, and, further, whether the pres¬ 
ent accounting officers can be compelled by mandamus, not 
merely to reconsider the claim, but to allow it. 
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ANALYSIS. 

Page 


Statement of Case. 4 

Argument . !» 

The present accounting otticers have no power to reopen a 
settlement once made and review the action of their pre¬ 
decessors upon an error of law. 14 

(a) The duties of accounting otticers as defined by 

statute . 14 


( 6 ) Decisions are overwhelming against right to reopen. 17 
(c) Decisions of Comptroller of the Treasury show that 
it is the long-established practice not to reopen 

claims decided by a predecessor. 28 

( (I ) An account is “settled" by the accounting officers 
when it is finally adjudicated, and it is immaterial, 
so far as the executive branch of the Government 
is concerned, whether it be an account of an army 


or navy officer. 31 

(e) Summary: 

1. Statutes . 35 

2. Decisions .... 39 


The rule above announced, that an accounting officer of the 
Treasury will not review a decision of his predecessor re¬ 
jecting a claim, for errors of law or misconstruction of a 

statute, lias not been altered by later decisions.,. 44 

Kejiorts of Committees of Congress impose no mandatory 
duty on the accounting officers to reopen the accounts. 

The deference to legislative opinion is at most a matter 

of comity, not of duty. 52 

The provision of act of March 4. I'.MiT. has no application... 59 

(«) Terms of proviso. <‘»o 

<M The proviso in a temporary appropriation act is lim¬ 
ited to tlie subject-matter contained in the general 

enacting clause . 03 

(c) The court may look to the op|>osition in Congress to 
the passage of the proviso to determine the extent 

and meaning thereof . 69 

This case, though nominally a proceeding against the appel¬ 
lees. is in fact a suit against the Cnited States for the re¬ 


covery of money, and as such is barred by sec. 1069 of the 
Revised Statutes, which liars every claim against the 
United States unless a petition presenting the same is filed 
in the Court of Claims within six years after the cause of 
action accrued.*. 73 
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Pa Bo 


The appellant is not entitled to a writ of mandamus, as lie is 

barred by Statute of Limitations. 84 

The writ of mandamus ought not to be granted where larhes 

are shown . 01 

Mandamus should be denied when the relator has, through his 
neglect, lost the benefit of a legal remedy to which he was 
once entitled. 101 


The writ of mandamus will not lie against an auditing officer 
to compel action by him on a claim, when by reason of stat¬ 
ute of limitations no recovery could be had on the claim in 
an action against the State or municipality for that pur¬ 


pose . 100 

Mandamus will not lie against a public officer when such a 
proceeding would be equivalent to an action against the 
Government or State. 107 


The writ of mandamus will not lie against the executive offi¬ 
cers of the Government to allow a claim for the payment 
of which no appropriation has been made by the legislature. Ill 
The writ of mandamus will lie to compel the performance of 
a mere ministerial duty or to compel an officer to exercise 
his judicial discretion, but will never lie to compel him to 


render any particular decision or to exercise his judicial 

discretion in any particular way. 114 

A writ of mandamus has never been granted against the ac¬ 
counting officers of the Treasury’ in a case similar to the 

present one. 12.“» 

Conclusion. 1.‘»1 



j 
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Statement of Case. 

The appellant. Albert Todd, a retired officer of the United 
States Army, filed his petition for a writ of mandamus 
against Benjamin F. Harper. Auditor for the War Depart¬ 
ment, and Robert J. Tracewell, Comptroller of the Treasury, 
to compel them to consider upon its merits his claim for 
longevity pay between July 1, 1878, and February *24, 1881. 
under Revised Statutes, section 1282, based upon service as 
a cadet at the Military Academy, and to adjudicate such 
claim in accordance with a certain decision of the Supreme 
Court, and thus reverse the judgment of the former account¬ 
ing officers, who had disallowed the claim. 

It was suggested that the defendant Benjamin F. Harper 
had resigned as Auditor for the War Department, and there¬ 
fore the defendant Elton A. Gongwer was substituted in his 
place. 

A rule to show cause was issued, and the Auditor for the 
War Department and the Comptroller of the Treasury filed 
an answer to the petition and rule, to which answer the ap¬ 
pellant demurred. Judgment was entered on an order over¬ 
ruling such demurrer, and the petition for writ of man¬ 
damus was dismissed. From such judgment this appeal was 
taken. 

The appellant’s petition for writ of mandamus is in sub¬ 
stance as follows: 

That he entered the Military Academy on the 1st day of 
July, 18*3, as a cadet, and has served continuously in the 
United States Armjv ever since, and is now on the retired 
list; that at the time of his appointment section 1262, Re¬ 
vised Statutes, was in force, providing: 

“There shall be allowed and paid to each commis¬ 
sioned officer below the rank of brigadier general, 
including chaplains and others having assimilated 
rank or pay, ten per centum of their current yearly 
pay for each term of five years of service.” 


That he was entitled under this section to the ten per 
centum increase from the time when he first entered the 
Military Academy, but it was the practice of the accounting 
officers in 1878 not to count service as a cadet at the Mili¬ 
tary Academy in reckoning the term of five years of service 
for the purpose of longevity pay; that having entered the 
Military Academy July 1 , 1873, he claims to be entitled to 
longevity pay from five years after that date, viz., from July 
1, 1878, and such amount should have been paid him. 

That by the amendatory act of February 24, 1881, it was 
provided: 

“Additional pay to officers for length of service to 
be paid with their current monthly pay, and the 
actual time of service in the Army or Navy or both 
shall be allowed all officers in computing their pay.*’ 

The accounting officers refused to allow to officers in the 
Army, in computing their pay under section 1262, Revised 
Statutes, actual service as cadets in the Military Academy, 
and a test suit was brought in the Court of Claims, and sub¬ 
sequently carried to the Supreme Court of the United State-, 
entitled United States vs. Morton, 112 U. S., 3, after which 
the accounting officers of the Treasury restated the peti¬ 
tioner’s account from February 24, 1881, and allowed him 
and other commissioned officers after that time longevity 
pay under section 1262, Revised Statutes, based on service 
as a cadet: but the accounting officers refused to allow any 
claims for longevity pay prior to February 24, 1881, the date 
of the amendatorv act. 

c/ 

That thereafter another test case was filed in the Court of 
Claims and carried to the Supreme Court, and there affirmed 
in March, 1889, under the title of United States vs. Watson. 
130 U. S., 80, wherein it was held that cadet sendee at West 
Point was service in the Army of the United States. 

That after the decision in the Watson case the duty de¬ 
volved upon the accounting officers to allow the appellant’s 
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ami other similar claims, and the accounting otlicers did 

allow a claim of the estates of (ienerals (irant and Rosecrans 

$ 

for increase of pay prior to February 24. 1881. based upon 
cadet service, and similar claims based upon such statutes 
were so construed and paid until June 20. 1800. when 
Second Comptroller (lilkerson rendered a decision directing 
that all claims for longevity pay under the Wtifstm decision 
then in the otlice should he disallowed, declaring that the 
decision in the 11 ntanu case was not a binding authority 
upon him in disposing of claims for longevity paw 

I hat appellant presented his claim to the accounting otli¬ 
cers prior to Comptroller (Jilkersons decision in 1800. mid 
subsequently the accounting otlicers. by certificate dated De¬ 
cember Id. 1800, certified that there was nothing due to ap¬ 
pellant for pay for service prior to February 24. 1881. mid 
similar action was taken on other pending claims. 

That in 1008 the accounting otlicers allowed the Bradv 
claim, based on cadet service, and since then other similar 
claims have been allowed bv the accounting otlicers. 

That in January, 1010. the appellant presented his claim 
for longevity pay from July 1 . 1878. to February 24. 1881. 
based upon cadet service, and the Auditor for the War De¬ 
partment refused to consider the claim on its merits by rea¬ 
son of the prior action of the accounting otlicers. and in No¬ 
vember. 1010. he again applied ami the accounting officers 
again refused to reopen the case: that the further application 
was made to the Comptroller of the Treasury, and on Janu¬ 
ary d. 101 1. the assistant Comptroller denied the application, 
urging as a reason therefor the action of the Second Auditor 
and Second Comptroller of December 15, 1800. 

That after Comptroller Ctilkerson's decision in 1800 bills 
for payment of similar claims were favorably reported by 
committees of both houses of Congress. 

The petition further alleges that the decision of Second 
Comptroller Oilkerson in 1800 was erroneous and invalid, 
and prays a writ of mandamus against the Auditor for the 



^ «ii Department and .the Comptroller of the Treasury, com¬ 
manding them to consider upon its merits his claim for 
longevity pay between duly 1, 1878, and February 24, 1881. 
undei Re\ised Statutes, section 12l>2, based on service as a 
cadet, at the Military Academy, and in passing upon such 
claim to follow the decision of the Supreme Court in the 
Watson case. 

The joint answer of the appellees (Rec.. p. 30) denies the 
appellant's claim, and avers that the petition contains mere 
conclusions of law and argumentative matter which they 
are not called upon to answer. It admits that the appellant 
presented his claim to the predecessors of the appellees, 
which claim was denied hv them in 1800, and avers that the 
Auditor for the War Department, one Harper, who was the 
predecessor of the appellee Gongwer, did, on the 10th day of 
February, 1010, refuse to consider the Todd claim by reason 
of the prior action of the then Second Auditor and Second 
Comptroller, the respective predecessors of the appellees in 
this action. The answer admits the applications made to the 
Comptroller of the Treasury, and that on the 3d day of .Janu¬ 
ary, 1011, the acting Comptroller denied the application 
and ret used to consider the claim on its merits by reason of 
the former action of the Second Auditor and Second Comp¬ 
troller on Deceml>er 1;>, 1800. The answer further sets out 
that the accounting officers cannot allow the appellant's claim 
by reason of the adverse decision of the claim on December 
In, 1800, by the Second Auditor and Second Comptroller, 
the predecessors in office of the respective defendants. 

1 he answer further sets out that whatever rights the ap¬ 
pellant may have had in the premises they are now barred 
by the Statute of Limitations and by his laches; that the sole 
reason for the accounting officers recently rejecting the ap¬ 
pellant's claim for longevity pay was because such claim had 
been rejected by their predecessors in office, and that the 
error, if any, of the predecessors in rejecting such claim was 
an error of law and not an error of fact, and as such could 





not be reviewed; that the rule of the accounting officers of 
the Treasury, announced for years, is that they will not re¬ 
open and review settlements and decisions of their predeces¬ 
sors upon an erroneous construction of law, and. in their 
opinion, a rigid enforcement of such rule is absolutely neces¬ 
sary to tiie safe administration of the duties of the account¬ 
ing officers: that the rejection of the Todd claim was in the 
exercise by the accounting officers of their judicial discretion, 
and that if the appellant is entitled to longevity pay between 
July 1, 1878, and February 24, 1881, and he once had a 
claim enforcible against the United States in the Court of 
Claims he has failed to enforce such claim in that court, and 
now by virtue of the Statute of Limitations he is debarred 
from so enforcing it (Hec., pp. 33-84). 

The answer further alleges that the appellant is guilty of 
gross and inexcusable laches in permitting the time to expire 
in which he might enforce his rights in the tribunal where 
such rights might be adjudicated, and therefore he is not 
entitled to the writ of mandamus, and that, the effect of the 
present proceeding is a suit against the United States, and an 
attempt by him to gain in this court what he is prevented 
bv the Statute of Limitations from gaining in the Court of 
Claims, and therefore the Supreme Court of the District of 
Columbia has no jurisdiction to grant the relief prayed, as it 
would in effect by granting the writ be rendering a money 
judgment against the United States (Rec., pp. 34-35). 

To this answer the appellant Hied a demurrer, and the 
grounds assigned were that the action of the Second Auditor 
and the Second Comptroller in the certificate dated Decem¬ 
ber 15, 1890, purporting to disallow the claim, was invalid, 
as it attempted to nullify a decision of the Supreme Court; 
that his accounts have never lieen closed, and that the re¬ 
ports of the committees of Congress should be considered as 
authorizing the accounting officers to reopen and reconsider 
the claim, and that the certificate of 1890 does not. make the 
claim res judicata, and that the act of March 4, 1907, directs 


the accounting officers to reopen claims without regard to 
former settlements, and, further, that there is no Statute .if 

I 1 1 I ) ^ against such claim. 

Mr. Justice Anderson, in overruling the appellant’s de¬ 
murrer to the appellees’ answer, said: 

\\ hat is here sought by the petitioner is not the 
doing of a mere ministerial act, hut the reversal of 
the judgment of the accounting officers of the Treas- 
nr>. ihe only remedy open to the petitioner was a 
smt m the Court of Claims, which he should have 
availed himself of during the period of limitation, 
and having failed so to do, his right is barred * * * 
The remedy in the Court of Claims having been lost 
by the expiration of the period of limitations, and the 
l mted States not having consented to be sued else¬ 
where, this court has no jurisdiction to enforce the 
petitioner's alleged cause of action in the proceeding 
now instituted.” (Rec., pp. 37-38.) 


ARGUMENT. 

1 he case thus presented bv the pleadings shows that the 
appellant seeks the writ of mandamus to compel the re¬ 
opening and allowance of his claim for longevity pay be¬ 
tween July 1, 1878, and February 24, 1881, claiming to be 
entitled thereto under the decision of the Supreme Court in 
the case of United States vs. Watson, 132 U. S., 80. 

That decision, however, states: 

He is entitled to receive so much of the amount 
thereon thus computed as is not barred by the Statute 
of Limitations.” 

The Statute of Limitations is six years, and the court, in 
closing the opinion, said: 

“We also concur with the Court of Claims, that in 
this case there can be no recovery for any* part of 
the claim that accrued prior to February 24 1880 
the day when the bar of the Statute of Limitations 
2340—2 
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took effect. Rev. Stab, No. 1009. The claim sued 
on is valid as to that part of it which accrued after 
that date.” 

It will thus he seen that the Court of Claims, and hence 
the Supreme Court of the l nited States, had no jurisdiction 
over such part of the Watson claim as was haired hv the 
Statute of Limitations, and the decision recognizes this fact. 
The Supreme Court therefore has never decided that a lon¬ 
gevity claim, so harred in six years, could he allowed hv the 
court. The Todd claim accrued, if at all. February *24, 
1881. 

After the decision in the II atson case, claims for longevity 
pay prior to February 24, 1881, were made to the account¬ 
ing officers, and the then Comptroller. K. I*, (iilkerson, de¬ 
cided on June 20, 1800, adversely to such claim, and refused 
to reopen such case upon the authority of the Attorney Gen- 
eral in the Pullman case, 10 Op. A. (I., 4d0, the Comptroller 
saying: 

‘‘In every case where a Treasury settlement has 
been made in which errors for longevity payment 
have been or might have been corrected, no matter 
what the form of claim may have been, such settle¬ 
ment is now closed so far at least as the accounting 
officers of the Treasury are concerned.” 

In referring to the Watson case, Mr. Gilkerson said: 

“I would l>e far, very far. indeed, from setting up 
my opinion against such an authority; but it will 
not be pretended that the authority of the Supreme 
Court, great as it is. binds either the citizen or the 
Government in any matter unless within the juris¬ 
diction of the court. It follows, therefore, if it can 
be shown that the claims now under consideration 
are not within the jurisdiction of the Supreme Court 
of the United States, then I think it will be admitted 
that the decision in the \\ atson case is not a binding 
authority upon the accounting officers. It must l>e 
remembered that the present case was brought in the 






Court, of Claims, and that the jurisdiction of that 
court is hv statute limited to claims arising within six 
years. Hence it follows that the effect of the Watson 
decision by the Supreme Court is to he measured bv 
the statutory limit of the Court of Claims, and 
viewed in this light it will he found that all that can 
be claimed for the Watson decision is that the officer 
in tlie army is entitled to have his cadet service at 
the Military Academy counted in the computation 
of the longevity provided he brings suit in the Court 
ot Claims within six years from the time his right 
accrued.” 

After quoting from the case of Vnihil States vs. Moore , 95 

I . S.. 700, Mr. (Jilkerson said: 

“Hut he waited until the opportunity for obtaining 
judgment from which appeal would lie, on behalf 
nf himself or the < iovernment, to that court of last 
resort, was lust before presenting his claim to the 
Treasury Department. Finn case, 128 U. S'., 227. 
In our opinion the claims were presented too late for 
the accounting officers to receive them.” 

The Comptroller thus held that as the decision in the 

II atson case had no reference to barred claims, such decision 
was not binding upon the accounting officers in passing on 
stab* claims before them as to compel them to overrule the 
long-settled practice of the accounting officers, for a period 
<d at least forty-eight years acquiesced in bv Congress, the 
courts, and officers ol tin* army themselves, of refusing to 
count cadet service in the Military Academy in the compu¬ 
tation of longevity pay. 

The appellant acquiesced in the ruling of Comptroller 
(iilkerson for nearly twenty years, and in January, 1910, 
made two applications to the Auditor for the War Depart¬ 
ment for longevity pay accrued prior to February 24. 1881. 
The Auditor certified, on November 19, 1910, that the claim 
had been examined and by a certificate dated December 15, 
1890, the claim had been disallowed, and refused to open the 
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claim. Thereafter application was made to the Comptroller 
of the Treasury, and on January 3, 1011, the acting Comp¬ 
troller refused to reopen the prior settlement, stilting: 

‘‘I have read and considered carefully the able and 
exhaustive brief of claimant’s counsel, but I find 
nothing therein which in my opinion warrants a re- 
hearing of the settlement made by Second Comp¬ 
troller Gilkerson Deccmlier In. 1890. which was 
based upon his decision of June *20, 1890, in which 
the question of the applicability of the decision in 
the Watson case* to this class of claims was fully and 
carefully considered. * * * It not appearing that 

there was any mistake of fact arising from error in 
calculation in the settlement of Deeeml>er 10, 1890, 
and no newly discovered material evidence having 
been produced, and it not appearing that there was 
any fraud herein, a rehearing of such settlement is 
denied.” 

It will thus be seen that Comptroller Gilkerson in 1890 
did not refuse to follow the Watson decision, but showed 
specifically his reasons for not so doing, in that the Wahuni 
decision did not cover the claim then under consideration, 
as the Supreme Court did not and could not decide in favor 
of a claim which was barred by the Statute of Limitations. 

The Auditor for the War Department, in November, 1910, 
and the Assistant Comptroller of the Treasury, in January, 
1911, did not. as contended, refuse to examine the case upon 
its merits, but did examine the case sufficiently to reach the 
conclusion that there was no mistake of fact or error of 
calculation in the settlement made by Comptroller Gilkerson 
in 1890, and there was no material evidence having been 
produced which could warrant a reopening. The assistant 
Comptroller in 1911 must then, we submit, have examined 
the case sutlicientlv to reach this conclusion, as shown bv 

* ' 4 . 

the extract from his opinion above quoted. 

The appellant alleges, in support- of his attack upon the 
rejection of his claim by the appellees, that the original 
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iejection of the same claim by the accounting officers De¬ 
cember 15, 1890, was contrary to the decision of the Supreme 
Court in tbe If ntson case and void. 

It is true, as stated in tbe petition, that the reason given 
by the Second Auditor for tbe rejection of the claim Decem¬ 
ber 15, 1890, was “that service as cadet cannot l>e counted 
in computing longevity pay due prior to February 24, 1881.” 
There is no doubt, however, that tbe rejection was in pur¬ 
suance of Comptroller Gilkerson’s decision of June 20, 1890. 
The petition conveys the idea that Comptroller Gil’kerson 
deliberately set up his opinion against that of tbe Supreme 
Court on tbe question whether cadet service should l>e 
counted in computing longevity pay, and overruled tbe court 
on that point. Nothing is further from tbe fact. He merely 
held that the \\ atson decision was not applicable to cases 
which could never, by reason of the Statute of Limitations, 
reach tbe Court of Claims and tbe Supreme Court. This 
was, in effect, deciding that tbe Comptroller will not enter¬ 
tain a claim for longevity pay which would be debarred in 
tbe Court of Claims by tbe Statute of Limitations. Whether 
be was right or wrong in this has never been decided by the 
courts. We believe that be was right. There is no statute, 
decision of the courts, or rule of law which would make it 
error for the Comptroller to reject a claim which could not 
be maintained against tbe Government in tbe Court of 
Claims, and there is certainly an incongruity or inconsist¬ 
ency in a state of the law which jiermits the accounting 
officers to allow a claim which could not lie enforced in the 
Court of Claims. 

However, supposing for the sake of argument that tbe 
accounting officers in 1890 were mistaken in their view of 
the non-application of tbe Watson decision to tbe appellant’s 
case, their decision was merely erroneous and not void It 
is a novel proposition that a decision of the accounting offi¬ 
cers is void because contrary to a decision of the Supreme 
Court. Suppose they alloic a claim against the United States 
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in the face of such a decision; nevertheless that decision 
must stand until reversed hv the courts, under the well- 
known statutory provision that the decisions of the account¬ 
ing officers an* conclusive upon the executive branches of 
the (ioverninent. Besides, they had jurisdiction of the 
claim, and there is no better-settled principle of law than 
that, where jurisdiction exists, the judgment or decision 
stands. ho\\e\er erroneous it may he. until it lie reversed hv 
the proper authority. 


He felt himself Inmnd by that decision and rejected the 
appellants claim. The utmost that can he said is that he 
was in error, and it is too clear for argument that mandamus 
will not lie to review or correct the decisions of the Comp¬ 
troller. The claimant has always a plain, adequate, and 
complete remedy for the correction of the errors of the ac¬ 
counting otlicers. namely, hv suit in the Court of Claims. 


The present accounting officers have no power to 
reopen a settlement once made and review the actions 
of their predecessors upon an error of law. 


A. Duties of accounting officer* o* defined by statute. 

In the organization of the Treasury Department ('2 Slat. 

4S) the duties of the otlicers are specifically designated. 
There was one Auditor and one Comptroller. The duty of 
the Auditor was to receive all public accounts, and after 
examination to certify the balances and transmit the ac¬ 
counts with vouchers to the Comptroller for his decision, 
and it was provided that if any person he dissatisfied there¬ 
with he may within six months appeal to the Comptroller 
against such settlement. 

1 he act directs that it shall he the duty of the Comptroller 
to superintend the adjustment and preservation of public 
accounts and to examine all accounts submitted by the 
lA’uditor, ini<] certify the balances arising therefrom to the 


1 
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Renter j lie act directs the Register to receive from the 
( on,,,.roller the accounts which have been fino//,, a,lju*te,l, 

S,l< ’ ilm ’ U " IS ' vi,h their 'oueliers and eer- 

The art of March 3, 1800 (2 Slat. I.., olio) makes i, the 
!u y of he Comptroller to direct the Auditor and account, 

‘ " 0r ' h ; V " 11 ‘J* m,,lit se, *le any particular account and 

for *»•'• revision and final ,1c,■inion. 

I la; act of March 11, 1817 (11 Stat, I.., 3(5(5), whieh rt „ 

oigainzed the J’rcasury Department, makes it the dutv of 
die .Second Comptroller to examine the accounts settled by 
n< - uditoi, and makes it the dutv of the Third 

a,l!u ted t0 "7 Ule : "''' 0 "" tS slml1 have been Ml,, 

adjured, and to preserve such accounts.” ' 

I- u Th ' ,S V 1 f er ',' "‘e decision of the Cnm.i- 

* roller is declared to he final” (1 Op. A. 0., (127) 

B.v the act of March 30, 18(58 (17, stat. I,., 54), repro- 
duced m section ID] of the Revised Statutes, i, is provided: 

I’ajauecs which may from time to time he 
stated hy the Auditor and certified to the heads ol¬ 
io Departments hy the ... of Customs or 

the Comptrollers of the Treasury, upon the sctllemen 
of public accounts, shall not he sub ect to he ( h ume, 

)' v,he '«v if "'e S 

.hall h, ,oncl„n,v c a pan 11, a rx,■entice. branch a f the 

::: . \r " n< i,j 1,1 „»/,/ h,, 

(/lots 01 the proper court*.” 

held !u7'!’ r ; 7’ VS - UniM SMn ’ 2 -’ Ct CI ” 4,i . R "as 
tli.it helore the passage of (Ins act the President and 

heads of the Departments claimed the right to direct the ac¬ 
counting of livers in matte,s of aecom.. and to change bal¬ 

ances found by them; but the matter was never finally settle,! 
until tlie enactment of tliis law. 

Section 191 of the Revise, 1 Statutes, above referred to, con¬ 
tinued ... effect until July 31, 1894, when an act was passe,!, 



Iiy section X of wliieli n similar provision was re-enacted. to 
apply to the new system regarding the accounting officers 
and (heir duties as provided for in the act. 

Hy the act of July til, 1K94 (28 Shit. L., 205), a new sys¬ 
tem of accounting and of the designations hy which the ac¬ 
counting officers should be known was made. The title of 
Second Auditor was changed hy this act to Auditor for the 
War Department : the offices of Second Comptroller and 
Commissioner of Customs were abolished, and the First 
Comptroller of the Treasury was to he known thereafter as 
Comptroller of the Treasury, and he was directed to perform 
the same duties and have the same powers and responsibili- 
ties, except as modified hy the act, as those formerly per¬ 
formed hy the First and Second Comptrollers of the Treasury 
and the Commi.^ioner of Customs. 

Section 7 provides: 

“Accounts shall he examined hy the Auditors as 
follows: * * * 

“Second. The Auditor for the War Department 
shall receive and examine all accounts of salaries and 
incidental expenses of the office of the Secretary of 
\\ ar and all bureaus and offices under his direction 
.all account* relating to the military establishment! 

and to all other business within the jurisdic¬ 
tion of the Department of War, and certifv the bal¬ 
ances arising thereon to the division of book-keeping 
and warrants, and send forthwith a copv of each cer¬ 
tificate to the Secretary of W ar.” 

Section 8 provides: 

“The balances which may from time to time be 
ceitilled by the Auditors to the division of book¬ 
keeping and warrants, or to the Postmaster General, 
upon the settlement of public accounts, shall he final 
and conclusive upon the executive branch of the 
Government, except that any person whose accounts 
may have l>een settled, the head of the executive de¬ 
partment, or of the board, commission, or establish- 
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ment not. under the jurisdiction of the executive de¬ 
partment, to which the account pertains, or the 
( ouiptrnller of the Treasury, may, within a year, ob- 
tam a revision ot the said account by the Comptroller 
ot he 1 reasui v, whose decision upon such revision 

l ':' , "', 1 ,"'' 1 ./"" 1 ‘‘onchis-ive ip. the executive 

h of the (.overnment: Provided, That the Secre- 

h'l't’ere . ' f I.T*' '"" v - " hen in l,is judgment the 

•elects of the (.overnment require it, suspend pav- 

ment and direct the re-examination of any account.” 

Section 23 provides: 

Nothing in this act shall ho construed to authorize 
the re-examination and payment of any claim or «<- 
count which has heretofore been disallowed or set- 

Kuch provision l.y statute is a mere legislative expression 

of the undouhted wei-h, of .hority as expressed by the 

Supreme Court of the United States, the Court, of Claim's the 
Attorneys General, and the Comptrollers of the Treasury to 
the effect that the settlement of an account bv the account¬ 
ing officers shall he final .1 conclusive on (he Executive 

branch of the (iovernnient. 


B. Decisions are overwhelming against right to reopen. 

The earliest case is that of Ex parte Randolph, 2 Brock. 
44, in which it was held that the accounts of a’lieutenant 
n. the Navy having been settled by the Auditor for the Treas- 
urv Department could not he opened and restated bv a sub- 
sequent Auditor. Chief Justice Marshall concurred in the 

1 • * J 1 a special tribunal is created, with 

limited powers and particular jurisdiction, and the power 

given is once executed, the jurisdiction is exhausted and at 
an end. This case is instructive because the account was that 
of a naval officer, and the appellant claims that such an ac- 
count can never be closed. 

2340—3 
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In 1 Opinions, Attorney General, <>24, it is said: 

“Settlement of accounts of individuals made by 
the accounting ollicers appointe<l by law is final and 
conclusive so far as the executive department of the 
Government is concerned. If the individual con¬ 
ceives himself injured hv such settlement he has re¬ 
course to one of the other two branches of the Gov¬ 
ernment—the legislative or judicial." 


In 1 Op.. A. G.. 4fk>, it is said, in addition to laving down 
■ 4 - 
the general rule: 


“As the claimant has a right <»f appeal 
to Congress 1 do not perceive any injustice in 
the decisions of the officers against the 
equally binding on their successors." 


* * * 

making 

claimant 


The decision of the Supreme Court in the case of t'nitc*! 
states vs. Hank of Metropolis, In Pet.. .*>< <, limits the right 
of an accounting officer to review a predecessor s decision to 
( 1 ) mistakes in matters of fact arising from errors in cal¬ 
culation. and (*2) to cast's of rejected claims in which ma¬ 
terial testimony is afterwards discovered. The court said: 

“ I his right in an incumbent of reviewing a prede¬ 
cessors decisions, extends to mi-takes in matters of 
fact arising from errors in calculation, and to eases of 
rejected claims, in which material testimony is after¬ 
wards discovered and produced. Put if a credit has 
been given, or an allowance made, as the-e were, hv 
the head of a department, ami it is alleged to he aii 
illegal allowance, the judicial tribunals of the country 
must he resorted to, to construe the law under which 
the allowance was made, and to settle the rights be¬ 
tween the l nited States and the party to whom the 
credit was given. It is no loni/cr n ease hetirccn the 
correct mss of one officer's judgment and that of his 
successor. A third party is interested, and he cannot 
be deprived of a payment on a credit so given, hut by 
the intervention of a court to pass upon his right." 


i 


In 4 Op. A. G., 79, it is said: 

Can the settlement made by your predecessor’s 
authority be opened? Clearly not‘unless on the dis¬ 
covery of new evidence or manifest error of account.” 

1 be failure to allow interest was here held an error of 
account. 

In 5 Op. A. G.. 122, it is said: 

1 hat tlie adjudications of the different depart¬ 
ments of the Government upon matters submitted to 
them are in general to be considered as final, has 
never been doubted.” 

In •> Op. A. G., <S2, and b Op. A. G., o<d, no question of 
the predecessor of the accounting officer having considered 
the case was raised (page <>4, Appellant’s Brief). 

The decision of Attorney General Black. 9 Op. A. G.. .22 
(page .‘>2, Appellant's Brief), turns upon the fact that a 
statute authorizing the Auditor and Comptroller to examine 
the claim does not prevent the Secretary of the Navy from 
doing justice if he thinks the deduction improper. The 
final act is the act of the Secretary. The opinion states: 

‘‘If it has been once heard and determined by the 
proper officer, there can be no propriety in opening 
it anew.” 

It will be noted that in 1<S;>/, when this opinion was ren¬ 
dered. it was still an open question whether the President 
or his Secretaries could not review the action of the account¬ 
ing officers, and it was to settle this doubt that section 191 
of the Revised Statutes, referred to supra in this brief, was 


In 9 Op. A. G., 287, it is said: 

“As a general rule, a ease of this kind decided by 
the head of a Department, cannot be disturbed by his 
successor. I have asserted the rule frequently and 
have always advised a steadfast adherence to it.” 




The opinion of 'Attorney General Kates, 10 Op. A. G., (>2, 
quoted on page <>4. appellant s brief, is commented on by 
the decision of the Attorney General. 10 Op. A. G.. 255, and 
shown to l>o not in accord with the weight of authority. 
This opinion of Attorney General Bates is further com¬ 
mented on in 13 Op. A. G., 387, where, after quoting nu¬ 
merous authorities, it is said: 

“Against this current of authority is to l>e set the 
opinion of Attorney General Bates (10 Ops., 01-02). 
This dissent is, however, somewhat weakened in force 
by his later opinion in the case of Anson Dart (10 
Ops-, 2o;>), in which he seems substantially to concur 
with the other opinions which I have cited.” 


Attorney General Bates’ deck don. 10 Op. A. G., 231 (page 
»>2, Appellants Brief), was revised by him in his opinion 
reported in 10 Op. A. (».. 255. where he says: 

“The general rule is declared to l>e that the settle¬ 
ments of accounts by the proper accounting officers 
are final and conclusive.” 


In LaraHette rx. Cnitnl Statex, l Ct. Cls., 147, it was held 
that it was beyond the power of a successor to review the act 
of his predecessor. The court said: 

“But the decision being once made, there was an 
end to the matter. It was, in the language of the 
Supreme Court, just quoted, filial and conclusive, 
and could only he disturbed after that bv an act of 
Congress.” 

The Attorney General, in 12 Op. A. G., 358, held that a 
successor may only review the action of his predecessor where 
there is palpable error of calculation, or where new material 
facts are subsequently brought forward. The action of an 
accounting officer is binding on the executive branches and 
can only be reviewed by the court. The opinion stated: 

But if a credit has been given or an allowance 
made, * * * and it is alleged to be an illegal 




allowance, the judicial tribunals of the country must- 
be resorted to, to construe the law under which the 
allowance was made, and to settle the rights between 
the United States and the party to whom the credit 
was given. It is no longer a raxe between the correct- 
new of one officer's judgment and that of his succes- 
sor. * * * n e j ((ls adjusted and settled this claim , 

and nothing short of a new authontg emanating from 
Congress will enable one of his successors to open that 
adjustment and settlement upon the ground that he 
has committed an error of judgment in adopting his 
basis of settlement. >} (Italics ours.) 

In 1*2 Op. A. G., 386, it is said: 

‘‘No subsequent decision of a doubtful or contro¬ 
verted question of law essentially modifying a pre¬ 
vailing nde which was applied to the settlement of 
an account, could authorize reopening it with a view 
to a readjustment ol it in accordance with such de¬ 
cision.” 


In Id Op. A. (1., MS 7, it is held that the decision of a head 
of a department should not be disturbed except in extraordi¬ 
nary cases, and the authorities cited therein limit the right 
to review to errors of calculation and newly discovered evi¬ 
dence. 

In 14 Op. A. G., 275, it is said: 


ur\ 


The rule that a final decision, upon a knowledge 
of all the facts, made by an officer authorized to de¬ 
cide on claims against the Government, is not liable 
to be reopened and reviewed by his successors in office, 
unless the decision is founded on mistakes in matters 
of fact arising from errors in calculation or the ab¬ 
sence of material testimony afterward discovered or 
produced, is well established.” 

In 19 Op. A. G., 439 (known as the Captain Pullman 
case), the Attorney General had under consideration the 
identical question presented in these proceedings. He held 
that the predecessor of the accounting officer having rejected 
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tlic longevity claim of ( aptain Pullman, based on cadet serv¬ 
ice, the succeeding accounting oflicer could not reopen Cap- 
tnin Pullmans aeeount. although the Supreme Court had 
decided the ease of l nitc<I Staff* rs. Watson since the settle¬ 
ment of the account, which decision was contrary to the 
decision of the predecessor accounting oflicer. The Attorney 
(Ieneral said: 

“It follows, therefore, that the settlement in Cap¬ 
tain Pullman s account cannot Ik* reopened upon the 
ground that it proceeded on a mistaken view of the 
legislation governing the subject involved.” 

It has been noted that Congress granted to Captain Pull¬ 
man tin* amount denied him by the Comptroller under the 
Attorney (ieneral s decision. All authorities agree that Con¬ 
gress may in its judgment appropriate money for claims 
disallowed by the accounting otlicers; but as between the 
accounting oflicer and the claimant, the decision of the ac¬ 
counting oflicer is final. 

In Jack 'son rs. rnitftl Statrs, 10 Ct. Cls.. .“>04. it was held 
that the decision of a prior Secretary of the Treasury reject¬ 
ing a claim is binding on his successor, where it is claimed 
that the former Secretary erred in the construction of a 
statute. The court reviewed the authorities and said: 

“In accordance with these judicial decisions we 
find the sanction of the Judiciary Committee of the 
Senate in the report of June 1 ). Is7s. by Honorable 
David Davis: ‘The principle which has been ><> fre¬ 
quently decided, that the oflicial decision of a matter 
b\ the head of a department is binding upon his 
successor where no material testimony is afterwards 
discovered and produced, is now entitled to he as a 
settled rule of administrative law/ * * * \ s a 

result of those decisions we must hold that the de¬ 
cision of Secretary Sherman in rejecting the claim 
was a settlement so far as the Treasury Department 
is concerned, under the administration'of his succes¬ 
sor: being settled by his decision it is not open for 
examination and adjustment on its merits. 




23 


“It is therefore the opinion of the court that the 
present Secretary has no authority of law to open the 
claim for readjustment on its merits.’' 

We call the court s attention particularly to this decision, 
in that the ( ourt of ( lainis holds that the decision of the 
e.reenti re officer ,,, r<j<ctm<j a claim teas a settlement , and 
the successor had no ant/ioriit/ of lair to open the claim for 
/ • adjlist ment on its merits. 

1 he appellant here contends that the accounts of an army 
ollicer are never closed. That may he true as far as the 
courts arc concerned, hut a claim of any person which has 
been pas.-ed upon by the accounting officers and disallowed 
is, we submit, under the authority above quoted, settled, and 
hence beyond review by succeeding accounting oflicers on 
the question of a mere error of law or misconstruction of the 
statute. Such succeeding accounting oflicers have no author¬ 
ity of law to open such claim for readjustment on its merits. 

The case of State of Illinois rs. Cnited States . 20 Ct. 01s., 
310, contains a complete review of the authorities and holds 
that the executive ollicer cannot reopen a case decided by his 
predecessor on the ground that the former ruling was based 
on an erroneous construction of the statute. 

In />«// IX Stoic*. 21 Ct. Cl., 2<>2, the court affirms 

tlie iloetrine of n x jmlieiihi us applied to executive officers 
passing on accounts and says: 

I he < octrine of res jndn-afa being applicable to 
the jurisdiction of the head of a department is fully 
recognized by this court in several adjudications.” 

This doctrine is repeated in Rollins t C- Rreshretj vs. Vnited 
States, 23 Ct. Cl.. 123, where the court cites many authori¬ 
ties. 

The case of Waddell vs. Vnited States , 25 Ct. Cl.. 323. ; s 
of considerable importance to the matter now presented. 
The court said that a claim disallowed many years before 

“has passed beyond the control of the accounting 
officers and the head of the department who have 




been appointed >inee the time of that disallowance. 
The law has been too well settled to l>e in doubt at 
this time that public officers cannot open and re¬ 
examine cases decided by their predecessors except 
for fraud, mistake in matters of fact arising from 
errors in calculation, or newly discovered material 
evidence.” 


The court further held that one of tlie claims was “« 
stale claim which the accounting officers Ituce no right to re¬ 
ceive, examine, and settle” and that the purpose of the How- 
man act was not “to open and revise stale claims, but rather 
to provide a judicial investigation of live and open accounts 
which are within the cognizance of the accounting officers.' 
The court held that the accounting officers should not con¬ 
sider stale claims, and may properly adopt the rule of laches 
where the claimant has slept upon his rights. 

In Armstrong vs. I nited. %S4ates, 2b Ct. Cl., Ib9, it was 
held that where a claim had been previously disallowed by 
the Comptroller bis decision was final and conclusive, and 
could not thereafter be reopened except for fraud or mis¬ 


take in calculation or new evidence, and it was not there¬ 
fore within the power of a successor to reopen the case and 
treat it as a pending claim so that it might be referred to the 
Court of Claims as a pending claim. The court said: 


“The doctrine of res judicata as applied to the ex¬ 
ecutive departments has long been sustained by both 
the courts and by the Attorney General of the United 
States. No rule has been more constantly adhered to. 
* * * The law has been too well settled to be in 

doubt at this time that public officers cannot open and 
re-examine cases decided by their predecessors except 
for fraud, mistakes in matters of fact arising from 
errors in calculation, or newly discovered evidencs.” 


The court’s attention is particularly directed to the case 
of Cotton vs. United States , 29 Ct. Cl, 207, 225. Therein 

it is said: 
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“It lias been rej»eatedly hold hy this court and tho 
Supieme ( ourt that tho filial decision of a matter hv 
a public oflicer is binding upon his successor, and 
that tho right ot an incunihont to review a prede¬ 
cessor > decision extends only to mistakes in matter 
<d ia< t arising from error> of calculation and to cases 
of rejected claims in which material evidence is after¬ 
wards discovered and produced. 

1 he Secretary ot the 1 reasurv issued a circular 
on the subject duly 28, 188o, set' out at the end of 
finding \ ., in which the same doctrine was pro¬ 
mulgated as to re-considering claims previouslv de¬ 
cided hy the accounting otlieers.” 

It will he seen from this opinion that the long-continned 
practice of the Treasury Department is in accord with the 
contention of the appellees, viz., that they have no right to 
reopen and reconsider a claim presented, and we submit that 
if they have no such right and such has been the 
practice of the Department for years, such facts should 
weigh greatly with tin* court in considering whether a man¬ 
damus should issue. 

I bis case is also of considerable importance in that it ad¬ 
judicates section 10(>P. Rev. Stat., providing that every claim 
against the I nited States cognizable by the Court of Claims 
shall he forever barred unless a petition is filed in the court or 
tlie case transmitted to it within six years after the claim first 
accrued. The court said: 

“This is more than an ordinary Statute of Limita¬ 
tions which applies only to the remedy and leaves the 
obligation of the contract in force for some purposes. 

* * * It. forever bars the claim itself and need 

not be pleaded 

In Haiti more Ohio H. II. Co. vs. I" nited States, 84 Ot. Cl. 
484, it is held that when the Comptroller has made a final 
settlement of a claim, the direction of the Secretary of War 
to have the account re-examined is of no effect so as to revive 
the claim and make it one pending before the Department. 

2340—4 
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A settled account cannot be reopened if in the meantime 
there had been a change in the office of the Comptroller. 
The decision contains a complete review of the authorities, 
ami it i> held that the action of the accounting officers dis¬ 
allowing tin* claim was »rx judicata. and the period of the 
Statute of Limitations having intervened between such adju¬ 
dication and its reference to the Court of Claims, tin* claim 
was forever haired. This is the identical situation in the 
present case. 

The case of Bhtzek vs. United States, 44 Ct. Cl., 188, is 
relied on as authority for tin* accounting oflicers reopening 
a case decided by their predecessors. The appellant claims 
(page 74, Brief) that the Court of Claims in treating the 
action of the accounting officer as a reopening of the claim 
necessarily held such action to he within their powers, since 
an unauthorized attempt to reopen would have l>een a nul¬ 
lity in creating rights. The counsel have evidently misread 
this decision. "Phis case has no hearing on the question of a 
successor having power to review the action of his predecessor. 
The question is not raised, nor was there anything in the 
opinion to suggest that it was a different accounting officer 
who reconsidered the claim. 

The facts are that a soldier applied to the Auditor for the 
War Department. in 11)04. for extra pay under the acts of 
June 1*2. 1 SSI), and May 20. 1000. The claim was disallowed 
by the Auditor. On March 4. 1007, an act of Congress (M l 
Slut. L.. IMoO) was passed: on August 10. 1007, the claimant 
renewed his application to the Auditor for the War Depart¬ 
ment for the same two extra months' pay. claiming the right 
thereto under the act of March 4. 1007. It will thus he seen 
that Congress had between the date of his prior and subse¬ 
quent application enacted a law. which was the basis of his 
subsequent application. It is submitted that Congress hav¬ 
ing power to enact the law of 1007. it then became the duty 
of the accounting officer to consider whether his claim came 
under that later act, which act could not have been before 




the accounting officer when the claim was formerly con¬ 
sidered in 1004. This is, therefore, not a case of a review of 
the claim under the then existing law, but a fresh and new 
consideration of the claim under a law which was not in 
eflect when the claim was first considered. It is therefore, 
strictly speaking, not a reopening of the claim. 

The claim, considered by the Auditor of the War Depart¬ 
ment. was treated by the Comptroller of the Treasury as a 
pending claim and transmitted to the Court of Claims under 
the How man act. I he right of the Auditor to reconsider the 
claim in 1007 was assumed upon the facts above stated, the 
court saying (page 197): 

The claim was not rejected by reason of the pre¬ 
vious decision of the accounting officers, but was re¬ 
jected on the ground that the proviso (of the act of 
1007) did not apply to Spanish War claims for extra 
pay.” 

Hut even though the Secretary of the Treasury had no 
power to refer this claim to the Court of Claims, yet having 
done so, that court might assume jurisdiction over it. under 
the decision of B. A* 0. B. R. rs. United States, 34 Ct. Cl., 
4S4, wherein it is held that where a claim is transmitted to 
the court by the head of a Department without authority it 
will be treated as though brought there voluntarilv bv the 
claimant. 

The case was thus referred by the Secretary of the Treas¬ 
ury to the Court of Claims as a pending claim, and the only 
question presented was whether the act of March 4, 1007, ap¬ 
plies to claims theretofore disallowed by accounting officers 
for one or two months’ extra pay of officers and enlisted men 
serving in the Spanish War. It appeared that between the 
first and second decision of the Auditor, each disallow ing the 
claim, the Court of Claims had decided the Bishop case. 41 
Ct. Cl., 151, which decision was contrary to the ruling of the 
Auditor. The court said (pages 101-192) : 
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“Clearly it is tlie duty of the accounting officers, 
as well as of all other officers of the (iovermnent in 
tlie discharge <»f their official duties, to follow the 
rulings of the United States courts when applicable, 
but when, in the absence of such decisions, they have 
passed upon and disallowed a claim their practice has 
been not to review tin* action of their predecessors ex¬ 
cept in cases of ‘mistakes in matters of fact arising 
from errors in calculation and to cases of rejected 
claims in which material testimony is afterwards dis¬ 
covered and produced.* as ruled in the case of Cnitcd 

Statn* vs. Bank of Metropolis (IT) Pet.. 377. 401.*’ 

* * ' * * * * * 

“While the ladings of the accounting officers, 
under section S. act July 31. 1S94 (23 Stat. L., P‘>2. 
207). are conclusive upon the executive branches of 
the (iovermnent. they are not on the courts; and if 
not. then sul>sequent decisions of the courts, though 
adverse thereto, furnish the rule by which such like 
cases are to he thereafter settled. Not that a claim 
once settled is to he reviewed by virtue of such subse¬ 
quent adjudication adverse to the ruling of the ac¬ 
counting officers, but if reviewed by the action of such 
officers, as in the present case, then such adjudication 
is to he followed in the final disposition of such claim 
and all like claims thereafter settled.” 

Thus the court expressly decides that a decision of the 
Court of Claims or of the Supreme Court overturning the 
construction of a statute by the accounting officers would not 
make it incumbent upon their successors to review the case. 

C. Decisions of the ('omptroller of the Treasnri/ shim that 
it is the Ion(/-estahfishe 1 1 practice not to reopen claims devilled 
hi/ a predecessor. 

1 C. IX, 193, holds the accounting officers of the Treasury 
have no jurisdiction to reopen a claim disallowed by their 
predecessor, except to correct errors in calculation or upon 




the production of newly discovered and material evidence, 

)ut not as |° niatt °rs of law, which are found to have been 
committed in a previous settlement. 

- C. D., 401, is to the same effect, and the opinion states: 

The authorities fully sustain the position that the 
accounting officers have no jurisdiction to reopen set¬ 
tlements made by their predecessors when, by a sub¬ 
sequent judicial decision changing the construction 
of the law under which settlement was made, another 
result would he arrived at in the settlement.” 

3 C. I)., 495, holds that the accounting officers have no 
power to review the settlement of a prior accounting officer 
disallowing the claim of a naval officer, upon the ground 
that the Supreme Court has decided since the settlement was 
made a case disaffirming the construction of the law under 
which the settlement was made. 

h C. I)., 92, affirms the doctrine that the reopening cannot 
be .made except on the presentation of newly discovered ma¬ 
terial evidence, or error in computation, or where fraud or 
collusion has been shown. The opinion states: 

k ‘Xo court has ever held that there was authority 
to reopen accounts in cases of disallowances on ques¬ 
tions of law.” * * * “The fact that under a sub e- 
quent consideration of another case a different view 
of the law was taken affords no warrant or justifica¬ 
tion for reopening an account settled under what was 
understood and held to he the law at the time the set¬ 
tlement was made.” 


f» C. I)., 243, contains a complete review of the former de¬ 
cisions. It appears that the Comptroller’s predecessor dis¬ 
allowed a claim, but the subsequent Comptroller held that he 
had no jurisdiction to reopen the case on the ground that 
the former decision was erroneous. It further appeared that 
the decision of the Court of Claims in a similar case was con¬ 
trary to the ruling of the prior Comptroller. On request to 





reopen the elaim, the Comptroller, after a complete review 
of the authorities, stated: 

“I have no douht of the justice of their contention. 
Rut in view of the authorities cited I am of the opin¬ 
ion that I am without power to afford any remedy. 


0 C. D., 777, affirms the doctrine that accounting officers 
may not reopen an account for errors of law. 

9 C. IX. 482. holds that the appropriation of a specific 
fund by Congress in the amount certified by the Auditor is 
an adjudication of the claim hy Congress, and the Comp¬ 
troller is not authorized to review the amount so certified. 

13 C. D., 53. holds that the Comptroller will not reopen 
the settlement of a claim because of a subsequent decision of 
the Court of Claims, upon a similar claim, placing a different 
construction upon a law than that placed by the Comptroller. 
The Comptroller, in refusing to reopen the case, referred to 
the decision of the Court of Claims contrary to his piioi ad¬ 
judication, and said: 

“This decision does not and should not operate to 
open tin* settlement of this claim made by the Auditor 
and approved by this office. 

1<> C. 1).. 33t>. is directly in point. There a settlement of 
a claim of an officer for longevity pay. made by the account¬ 
ing officers, in which settlement cadet service was held not to 
he counted as service* in the Army in computing longevity 
pay. was held to he a final adjudication of the question, and 
the error in excluding cadet service was one of law. not of 
fact, and the subsequent Comptroller was without jurisdic¬ 
tion upon a subsequent application to reopen the settlement 
made by his predecessor and allow additional longevity pav 
The Comptroller said: 

“1 am without jurisdiction to reopen said claim 
and allow additional longevity pay for the same 
period, because my predecessor, in making the settle¬ 
ment. erred as a matter of law in excluding cadet 
service in computing the said pay.” 


I lit' Itioihc cnxe, 14 C. D., 804, relied upon by the appel¬ 
lant, in tact supports the appellees' contention. It will he 
noted that the Hrodie claim was not one which had specific¬ 
ally been decided by the prior Comptroller. The opinion 
shows that the Auditor for the War Department disallowed 
the claim on January 2 .',, 1908. and the case was appealed 
on February 28, 1908, to the Comptroller, who rendered his 
decision on May 18, 1908. This was within the time allowed 
for an appeal from the decision of the Auditor to the Comp¬ 
troller. The Comptroller, in reversing the action of the 
Auditor disallowing the claim, said: 

4 It is well settled that the accounting oflieers are 
not authorized to reopen accounts settled hv their 
predecessors except for the purpose of correcting mis¬ 
takes of fact arising from errors of calculation, or 
upon the production of newly-discovered material evi¬ 
dence, nr for fraud.” 

There are many authorities cited in support of this conten¬ 
tion, and the Comptroller in laying down the doctrine in a 
claim of an army otlicer for longevity pay thus expressly 
holds that such a claim, if disallowed hv his predecessor, 
would close and settle the account and claim of the army 
ollicer. This is a direct denial of the contention that ac¬ 
counts of army and navy officers are never closed. 


I). Ah account is settled by the accounting officers when 
it is finally adjudicated, and it is immaterial, so far as the 
e.recahrr branch of the (iorernment is concerned, whether 
it be an account of an army or navy officer. 

1. Counsel for the appellant has quoted (brief, page 53) 
the case of ( nited States vs. Burchard , 125 U. S., 176. and 
idies upon a statement in that opinion that the account of 
a navy officer is never closed, hut always open to adjustment. 

The question there arose in a suit brought in the Court 










of Claims wherein the United States entered a counter claim 
for overpayment. The question there presented was there¬ 
fore not at all between the accounting otlicer and the claim¬ 
ant, hut as Mween the United States and the claimant, and 
all the court held was that where an action is brought against 
the United States in the Court of Claims and the l mted 
States pleads a counter claim, it may assert that right, as a 
disbursing otlicer of the department had no authority to 
allow him more than he was entitled to. 

As was said in the case of I'nited States vs. Haul: of Me¬ 
tropolis, i:> lVt., 401. when a case is submitted to the judici¬ 
ary, “it is no longer a case between one officer’s judgment 
and that of his successor, and the court may examine 
the whole account irrespective of the action of the accounting 

officer. 

The decisions of the case of Ex parte Randolph , 3 Brock., 
447; 2 Comp. Dee.. 40.7; the Brodie case. 14 Comp. Dee., 
S04. and in 10 Op. A. <i.. 430. in Captain Pullman’s case 
(involving the very question now presented, that of army 
longevity pay), each hold that the successor of an account- 
ing"officer who has stated an army or navy officer’s account 
may not reopen and restate such account because of error 

of construction of law of his predecessor. 

In 13 Op. A. G., 130. it was held that the word “settled,’’ 
as used in the statute relative to the duties of the Comptroller 
and Auditor, means “finally acted upon,” and the Attorney 
General said: 

“Upon receiving the examination and decision of 
the Comptroller, given in the exercise of his revisory 
authority, it is to he deemed finally adjusted. 

The reason appearing in what 1 have above written 
is that when an account, after having been acted 
upon hv the Auditor, receives the examination and 
the decision of the Comptroller, it is then finally ad¬ 
justed; it has passed through the whole accounting 
process, and nothing more remains to be done to com¬ 
plete the settlement.” 
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In Applcfjatr r *. Baxley, 03 Tnd., 147. it is said: 

*\\ ehster defined ‘settle' as meaning in law ‘to ad- 
just, to liquidate, to balance; as, an account/ ” 

In People rs. Green, 5 Dalv, 104, and Fort vx. Goodinq 
0 Hail)., 371, it is held: 


“lo settle is synonymous with to adjust. 




In Baxter r*. State, 9 Wis., 38, it is held that the word 
“settled, as applied to an unliquidated claim or demand, 
means its mutual adjustment between the parties, an agree¬ 
ment upon a balance. 

In TooiuJm rs. Stoppcl, 131 Mich., <>33, it is held that the 
tc1 11 i settled, oi to be settled tor, does not nee*essarilv 
mean payment, and the court adopts the definition of the 
Century Dictionary, which defines “settle” as “To adjust 
difieiences, claims, or accounts; come to an agreement.” 

1 <OI,, e of the decisions relied on in this brief have 

used the expression that the accounting oflicer may not re¬ 
open an account which has been “settled and closed” by his 
predecessor, yet by far the more frequent expression is found 
that the accounting officer may not reopen an account “set¬ 
tled" by bis predecessor. The reasoning derived from the 
opinions is that in order to avoid continual applications to 
the accounting officers, when an account has once been 
stated, finally acted upon and settled by the accounting offi¬ 
cer, it cannot be reopened and reviewed by his successor. 
Several decisions have applied this rule to the accounts of 
an army or navy officer. It is the settlement of the account 
that deters the successor from reviewing it. 

I he reason for the rule is apparent, and the statutes which 
have been in force since 1808 until the present time provide 
that the settlement of public accounts shall be final and con¬ 
clusive upon the executive branch of the Government If 
the word “settle,” or “settlement,” means anything, it means 
adjusted, by the proper accounting officer; and, as there is 
2340-5 
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m» exception expressed in the statute relative to claims of 
army and navy officers, it is submitted that settlement of 
claims of army and navy officers are conclusive upon the 
accounting officers, and therefore the court has no power to 
command the present accounting officers to reopen Colonel 
Todd s claim, which has l>een settled by the preceding ac¬ 
counting officers. 


The appellant alleges, as a further ground for his pres¬ 
ent proceeding, that he is still in the service, that his pay 
accounts have never l>ccn closed, and that there has l>een 
no final settlement of his accounts which would prevent the 
consideration of his present claim. 


It is tine that it has been held by the Supreme Court that 

an army officer's accounts are never closed, hut this was held 

with reference to the right of the Government to charge 

against him, in his pay accounts, an overpayment previously 

made to him ( l\ S, rs, liiirclnml . 125 U. S., 17(5). The 

converse of this ruling—namely, that an armv or navy offi- 

•/ 

cer may always recover his pay, no matter how long since 
his right to the same accrued—has never been held bv the 
courts. On the contrary, in a case in which the Court of 
( hums referred to this doctrine of the non-closure of pay 
accounts, the Supreme Court, reversing a judgment which 
the ( onrt of ( Inims had rendered, pro ft/rma, for the claim¬ 
ant. held that the claimant was not entitled to relief because 
his suit was barred by the Statute of Limitations (Smith rx. 
I iiifrtl Shitrs, 14 Ct. Cls.. 105 l\ S., 020). 

lint if it were true that the present Comptroller ought to 
•have entertained and allowed the present claim, on the 
ground that the relator's accounts have never been finally 
settled by the accounting officers, his failure to do so, if 
error, could not he reviewed by this court in a mandamus 
proceeding. The claimant's remedy would lx? bv suit in the 


j 


4 


Court of Claims. 





E. i$ Uimimirij. 

I. The Statutes. 


It must be lxuno in mind that tliis proceeding is one in 
which the appellant seeks to compel the Auditor for the 
War Department and the Comptroller of the Treasury to do 
what he claims to he a mere ministerial act. If the act 
sought to he thus coerced hy the judiciary involves the dis¬ 
cretion of the accounting officer, the court has no power to 
enforce the same. If. on the other hand, the real purpose 
and effect of the suit is to obtain a money judgment against 
the I nited States, so that the real question is between the 
appellant Todd and the United States, then the court has 
no jurisdiction, as the United States has not consented to he 
sued, and this action against its officers would he in effect 
an action against the United States. 

In Minnesota rs. Hitchcock, 185 U. S.. 575, it is said: 


“The question whether the United States is a party 
to a controversy is not determined by the mere nomi¬ 
nal party to the record, but. hy the question of the 
effect of the judgment or decree which can he en¬ 
tered.” 


In 


On (/on rs. Hitchcock. *202 U. S., 00. 

Kansas rs. Knifed States. *204 U. S., 551-541. 

Stanfci/ rs. Sc h tea It. 140 \ . S.. .>08, .>12, the court said ; 


“For the purpose of jurisdiction, there is no dis¬ 
tinction between suits against the United State< di¬ 
rectly and suits against its property.” 


Ill Knifed States rs. Guthrie , 17 How., 284, 505, it was 
held that no court has power to command the withdrawal of 
money from the Treasury of the United States, to pay any 
individual claim whatever. 




* 
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In Belknap vs. Shield, 1(51 U. S., 10, 18, it was said: 


“No injunction can be issued against the otlicers 
of a State to restrain or control the use of property 
already in possession of the State, or money in its 
treasury, when the suit i> commenced to compel the 
State to perform it> obligations, or where the State 
has otherwise such an interest in the object of the 
suit as to be a necessary party/’ (Citing authorities.) 


It is therefore submitted that if the effect of the present 
mandamus suit is to decide a question between the appellant 
and the United States, the court has no jurisdiction, as the 
l nited States has not consented to be sued in the Supreme 
Court of the District of Columbia nor in this court. The 
mere naming of these accounting ollicers as defendants does 
not alter the character of the >uit. 

Again, we submit in order that this court may assume 
jurisdiction the question at issue must be one between the 
appellant and the l nited States, because when a settlement 
made by an accounting officer is attacked in court the whole 
question there is not between the claimant and the account¬ 
ing officer but is one between tlit* claimant and the United 
States. Such is the character of a suit instituted in the 
Court of Claims against the 1 nited States for the recovery 
of an amount disallowed by tlit* accounting ollicers. and the 
consent of 11 i t* l nited States to be sued on a claim of *ueh 
character must be obtained. It i> immaterial, therefore, that 
the accounting ollicers were* made defendants in this man¬ 
damus proceeding. The question is still here, as it would 
Ik* in the Court of Claims, between the United States and 
the claimant Todd. 

This suit, we submit, cannot be maintained, upon a fur¬ 
ther ground, because it seeks to annul a deciison of the ac¬ 
counting ollicers and being, as we have shown, in effect a 
suit against the l nited States, the decision of the accounting 
officers is conclusive when brought to notice in a collateral 
proceeding and is unassailable except by a direct proceeding 
for its correction or annulment. 
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In order that the court may assume jurisdiction of this 
mandamus proceeding, this court cannot consider it in the 
nature of a suit instituted in the Court of Claims against the 
United States, where the question would he between the 
claimant and the l nited States, because the United States 
has not consented ter be sued in this court; hut the court 


must consider it as a direct proceeding against the accounting 
oflieers in order that it mav assume to review the act of the 
accounting officers in the premises. 

This feature may he illustrated by the case of ^meltiny 
Company n ». Kemp, 104 U. S., 030, 640, where the court 
considered the conclusive effect of the decision of the officers 
<>t the (lovernment in the administrative and executive 
branches. The court, in holding that the decision of such 
officers was conclusive in a collateral proceeding and could 
i ^ aileil in a direct proceeding for its correction or 
annulment, used the following language: 


‘ In that respect they exercise a judicial function, 
and. therefore, it has been held in various instances 
by this court that their judgment as to matters of 
tact, properly determinable by them, is conclusive 
when brought to notice in a collateral proceeding. 
Their judgment in such cases is, like that of other 
special tribunals upon matters within their exclusive 
jurisdiction. // nassaibi/dc except by a direct prttceed- 
in// fttr its correction or annulment.” 


In order, therefore, that the court may assume jurisdiction 
of this mandamus suit, the case must he considered as a direct 
proceeding for the correction or annulment of a decision of 
the accounting officers. 

I he act of March 30, 1808 (15 Stat. L., 54). which was 
re-enacted by section 191 of the Revised Statutes, and con¬ 
tinued in force until July 31, 1894, provides that the decision 
of the Comptroller of the Treasury shall he conclusive upon 
the executive branch of the Government, and subject only 
to revision by Congress or the proper courts. 





The jict of July 31, 1S04 (28 Stat. L., 20o), provides (sec. 
8) that the decision ♦ >f tlie Comptroller of the Treasury upon 
a revision shall he final and conclusive upon the executive 
branch of the Government, and (sec. 23) that nothing in 
this act shall he construed to authorize the re-examination 
and payment of any claim or account which has heretofore 
been disallowed or settled. 

1 he claim of appellant was decided bv the Comptroller in 
1S90. against him. Ever since 18(>8 there have been statute* 
in force making the decision of the Comptroller of the 
Treasury conclusive upon the executive branch of the Gov¬ 
ernment. 

Ill the case of If ixcoiistn Centra? Railmii/ rx. I nifnl State*, 
1G4 I . S., 190, the court, in speaking of the finality of the 
settlement of a claim after suit thereon has been brought 
said: 

" I he question is not presented as between the Gov¬ 
ernment and its officers, or between the officers and 
the recipient, but as between the Government and the 
recipient." 

When a direct action is brought by a claimant against 
the I nited States, it is no longer a case between one officer'* 
judgment and that of his successor, but a case between the 
claimant and the I nited States. This mandamus proceeding 
is between Todd and the accounting officers. 

The appellant here prays the writ of mandamus to compel 
the accounting officers to review the decision of their prede¬ 
cessors. The statutes provide that as between the appellant 
and the accounting officer, the predecessor’s decision is final. 
Can the court, in the face of these statutes, declare a decision 
made in 1890 by the Comptroller to be not conclusive as 
between the claimant and the accounting officer, although 
the statute says that it is conclusive? 

Section 23 of the act of July 31. 1894, provides that 
nothing therein shall be construed to authorize the re-ex¬ 
amination and payment of any claim which has heretofore 



I>een disallowed or .settled. The Todd claim had I teen «lis- 
ahowed in l.Siltl, and we therefore submit that this statute 
prevents a re-exam ination thereof. 


2. Decisions. 

I lie decisions heretofore referred to in this brief may be 
summarized as follows: 

1. A decision of an accounting officer, authorized to decide 
on elniiiis against, the Government, cannot be reviewed or be 
reopened by bis successor in oflice unless for mistakes in 
matters of errors of calculation or in the absence of material 
testimony afterwards discovered or produced or fraud, but 
not for an error or misconstruction of the law in the previous 
settlement. 

1 C. D., 193: “It cannot be reopened without express 
authority of law.” 

2 C. I)., 401. 

3 C. I)., 49;> (naval officers claim). 

9 0. D., 9*2: “No court has ever held that there was 
authority to reopen accounts in cases of disallow¬ 
ances on questions of law.” 

9 0. I)., 243: Complete review of authorities. 

9 C. I)., 777: “\\ liether (settled) bv themselves or by 
their predecessors.” 

13 C. D., 53. 

19 C. I)., 336. 

2 Op. A. G., 464. 

9 Op. A. G., 34. 

10 Op. A. G., 255. 

12 Op. A. G., 355. 

13 Op. A. G., 387. 

14 Op. A. G., 275. 

Lavallette vs. United States, 1 Ct. CL, 147. 

Jackson vs. United States, 19 Ct. Cl., 505. 

Illinois vs. United States, 20 Ct. Cl. 
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Roll, ns ami Prexhre,/ vs. United States, 23 Ct. Cl. 

1-3 (executive departments). 

Waddell ex. United States, 25 Ct. Cl., 323. 

Armstrong ex. United States, 2!) Ct. Cl., 109 (Comp¬ 
troller) . 

Cotton ex. United States, 20 Ct. Cl.. 207. 

Baltimore & Oho, /!. /,*. ex. United States 34 Ct Cl 
484. ' ’’ 

Stone ex. I nited Statex, 2 Wall.. 535. 

United Statex ex. Bank of Metropolix, 15 Pet.. 401. 

h.e parte Bandolph, 2 Brock., 447 (naval officer’s 
claim). 

Maine ex. United Statex. 30 Ct. Cl.. 553. 

1. Settlement of accounts 1 >v the proper accounting office* 
is final and conclusive as far as the executive department is 
concerned. 1 he claimant whose account is thus settled may 
then have recourse to the judiciarv or to Congress 
1 Op. A. (h, 024. 

10 Op. A. G., 255. 

12 Op. A. (»., *>«)•»: “It is no longer a cause between 
the correctness of one officers judgment and that 
of his successor.’’ 

Armstrong ex. United Statex, 20 Ct. Cl.. 100. 

( n,ted Statex ex. Bank of Metropolix, 15 Pet.. 401 : 

‘ It is no longer a case between one officer's judg¬ 
ment and that of his successor.” 

3. Where the law contemplates that a certain officer 
should .decide a claim, and such otlicer does decide, his de¬ 
cision is final and cannot he reviewed or reversed bv his suc¬ 
cessor. It is final and conclusive and can only he disturbed 
by an act of Congress or by the courts. 

Laeallette vs. United States. 1 Ct. Cl.. 147. 

Illinois vs. United States, 20 Ct. Cl.. 340. 

I)ai/ es. United States, 21 Ct, Cl., 202. 



Cotton vs. United States, 29 Ct. Cl., 207. 

I mtcil States vs. Hank of Jlet rapid is, l.> Pet. , 401. 

1 Op. A. 0., 024. 

12 Op. A. G., 355. 

4. \\ here ;m account has been duly adjusted, settled, and 
closed hv the proper ollieers, upon full knowledge of all the 
facts, and where no error in calculation has been made, and 
there is no newly discovered evidence or fraud, it cannot be 
reopened without express authority of law, but must be re¬ 
garded as final and conclusive. 

1 C. I)., 193. 

3 C. 0., 495 (naval officer’s claim). 

10 Op. A. G., 255. 

10 Op. A. G., 231. 

12 Op. A. G., 355. 

12 Op. A. G., 38G. 

Lavallette vs. United States, 1 Ct. Cl., 147. 

Jackson vs. United States, 19 Ct, Cl., 505. 

Rollins and Presbreg vs. United States, 23 Ct. Cl., 123. 

Armstrong vs. United States, 29 Ct, Cl., 109. 

Cotton VS. United States, 29 Ct. Cl., 207. 

Ex parte Randolph, 2 Brock., 447. 

5. “Accounting officers have no jurisdiction to reopen set¬ 
tlements made by their predecessors when, by subsequent 
judicial decision changing the construction of the law under 
which a settlement was made, another result would be arrived 
at in the settlement.” 

1 C. D., 193. 

2 C. D., 401. 

3 C. D., 495 (naval officer’s claim). 

0 C. D., 92. 

0 C. D., 243: Complete review of authorities. 

13 C. D., 53. 

16 C. D., 336: Longevity pay as cadet. 
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Brodic cusc, 14 C. D., 804. 

12 Op. A. G., 355. 

12 Op. A. G., 380. 

14 Op. A. G., 27*). 

19 Oj). A. G., 431) (Army officer, longevity pay). 

11 addell vs. United States, 25 Ct. Cl., 327. 

0. The account* of an otlicer of the Army or Navy having 
been once stated and settled by the accounting otlicer at the 
Treasury Department, the successor of such accounting offi¬ 
cer cannot reopen nor restate such account because of the 
error of the construction of law of his predecessor, and if lie 
attempts to do so his action is void. 

Ex parte Randolph, 2 Brock., 447. 

3 C. I)., 41)5. 

Brodie ease, 14 C. 1)., «S04. 

ID Op. A. G., 431) (involving the very question now 
presented). 


7. The head of a Department cannot transmit a claim to 
the Court ot ( laims as pending in his Department, which 
has been decided by previous accounting officers in his De¬ 
partment or by his predecessor. The action of the former 
officer is conclusive on the head of the Department, and no 
further action can be taken by the Department. 

Jackson vs. United States. ID Ct. Cl., 505. 

Illinois vs. United Staffs, 20 Ct. Cl.. 342. 

Bap vs. United States, 21 Ct. Cl., 202: Held res ad- 
jndicata. 

Boltins and Breshrei/ vs. United States, 23 Ct. Cl.. 123. 

Sava(/c vs. United Staffs. 23 Ct. Cl.. 255. 

Waddell vs. United States, 25 Ct. Cl., 323. 

A rrnstrony vs. United States, 29 Ct. Cl., 109. 

Baltimore A Ohio R. R. vs. United States, 34 Ct, Cl., 
484. 




8. I his construction, for so many years given to an act of 
Congress by the two executive departments charged with its 
execution, is entitled to great weight, and unless clearly erro¬ 
neous ought to he followed by the courts. 

T. S. vs. Finn ell, 185 U. S., 236, 244. 

T. S. vs. Johnston , 124 U. S., 236, 253. 
r. S. vs. Moore , 95 U. S., 763. 

I . S. ex' rel. Wedderburn vs. Bliss, 12 Ann. Cas I) C 
485. 


9. r lhe account which is considered and stated by the 
Comptroller is “settled” within the meaning of section 191, 
K. S., and the act of July 31, 1894, and of the decisions 
herein lefeired to, and is conclusive upon the executive 
branch of the Government. 

The rules announced are absolutely necessary in the ad¬ 
ministration of that branch of the executive which deals with 
the auditing and payment of claims against the Government. 
It* the construction of a statute in a particular case by the 
Auditor or Comptroller could be overhauled in the same c.ise 
by his successor, the decision of that successor overhauled by 
his successor, and so on, ad infinitum, no account or claim 
could ever he deemed to be finally adjudicated or settled by 
the accounting officers against the claimant, and the greatest 
of confusion and delay would result in the administration of 
the public business in the offices of the Comptroller of the 
I leasing and of the auditors lor the several departments. 
At the same time the rule deprives the claimant of none of 
his legal rights. lie is in no worse situation than one whose 
claim is rejected by an insurance company or a railroad com¬ 
pany or by a private individual. He has his remedy in the 
courts; and if, by his neglect, lie has permitted that remedy 
to become barred by the Statute of Limitations, he has no 
just ground of complaint against the rule which we are 
defending here. 

But, after all, the vital question in the present case is not 
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whether the accounting officers are hound by the erroneous 

decisions of their predecessors. The vital question is whether ^ 

the decision of the present Auditor and Comptroller that 

they are so hound can he reviewed bv this court, and a man- 
* • 

damns awarded against them to compel them to reverse their 
action in this case; and this, in spite of the fact that the ap¬ 
pellant had a plain and adequate remedy by suit in the 
Court of Claims. We submit that there is no such power ^ 

in the court, as will appear from the authorities which we 

hereafter cite. 1 

The rule above announced, that an accounting officer 
of the Treasury will not review a decision of his prede- * 

cessor rejecting a claim for errors of law or miscon¬ 
struction of a statute, has not been altered by later 
decisions. 


The appellant contends that a manifest error of law war¬ 
rants a reopening of a decided claim, and that hence he is 
entitled to a writ of mandamus to compel the accounting 
officers to reopen his claim and decide in accordance with the 
Watson decision, lie contends that the decisions of the ac¬ 
counting officers, when made in manifest error of law, are not 
binding upon their successors in office, whether the prior 
decision was for or against the United States. The appellant 
contends that the rule in question has been overturned by the 
cases of Wisconsin Centro! Hoi!road Compang r,s. Cnited 
State*. 1G4 U. S., 190; Cnited States vs. Bnrchard. 125 U. S-, 
170; Bcleg vs. Naphta!if. 109 U. S., 353, and Blazek vs. 
United States. 44 Ct. Cl., 188. 

So far as decisions by them against the United States are 
concerned, it is sufficient to say that section 8 of the act of 
July 31, 1894 (28 Stat., 207), makes the balances certified 
by the accounting officers conclusive on the executive branch 




of the Go\ ernment. There is, however, an exception to this 
rule made by statute in a particular class of cases. If over¬ 
payments he made to contractors or employees in the postal 
sen ice under a misconstruction of the law by the accounting 
officers, it is the duty of the Postmaster General to bring suit 
to recover the same, under section 4057 of the Revised Stat¬ 
utes, which provides that the Postmaster General shall cause 
suit to be brought to recover moneys of the Post-Office De¬ 
partment paid out by mistake of any officer or employee of 
the postal service ( Wisconsin Central R. R. Co. vs. United 
States , 104 U. S., 190, 210). And overpayments made to 
army and navy officers may he recovered from or set off 
against them, on the principle that their accounts are never 
closed (U. S. vs. Burehard, 125 U. S., 176). But these ex¬ 
ceptions to the rule that the decisions of the accounting offi¬ 
cers in nusta/ce of law are conclusive upon their successors, 
have never, hg am/ statute or by any decision of the courts or 
of the Attorney General, been extended to cases in which 
claims against the Government have been rejected by the 
accounting officers in error of law. There is a good reason 
for these exceptions in favor of the Government, namely, that 
the decisions of the accounting officers are not conclusive on 
the claimant; he has his remedy in the Court of Claims, 
while the hands of the Government are tied by the statutory 
provision which makes the balances certified by the Auditor- 
conc*lusi\e on the executive officers of the Government. 

Thus we submit that the Wisconsin and Burchard ca*es 
establish an exception to the rule in favor of the United 
States, made necessary by the statutes and decisions which 
make the decision of the accounting officers conclusive on 
the executive branch of the Government, and that they hare 
no application to the disallowance of a claim against the Gov¬ 
ernment—that is to say, to a decision in favor of the Govern¬ 
ment which is alleged to be erroneous in point of law. 

We have heretofore shown in this brief that the converse 
of the ruling in the Burchard case, namely, that an army or 
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navy officer may recover his pay, no matter how long since 
his right to the same accrued, has never been held by the 
court, but that the Statute of Limitations is applicable to 
claims of individuals, as far as the United States is concerned, 
even though they be officers, and their accounts never closed, 
when the l nited States seeks to plead a counter-claim in an 
action between the officer and the Government in the Court 
of Claims. In this connection it will he noted that there is 
no exception in favor of the army or navy otlicers in the act 
of July 31, 1804, making balances certified by the account¬ 
ing officers conclusive on the executive branch of the Gov¬ 
ernment. 

We have also reviewed the case of Blaze k rs. U nited State*, 
44 Ct. Cl., 188, in this brief, and shown that such case has no 
application to the case under consideration, for tin* reasons: 

1. That the question of the right of an accounting officer 
to review the action of his predecessor was not before the 
court in that case, and there is nothing in the opinion to sug¬ 
gest that it was not the same accounting officer who acted on 
the claim in both 1904 and in 1907. 

*2. That between the first consideration of the claim in 1904 
and the consideration of the claim in 1907 the act of March 
4. 1907. had been passed, and the claim was then presented 
to the accounting officer to determine whether the provisions 
of the act of March 4. 1907, passed since the first consider¬ 
ation of the claim applied to it. so that the Auditor would lie 
authorized to allow the claim under that statute. Tt was, 
therefore, not a reconsideration of a claim on an error of* law, 
but a new consideration of claim under a statute which was 
not in force when the claim was first considered, and the ques¬ 
tion presented whether the claim came within the terms and 
provisions of the later statute. 

We shall now consider the Wisconsin and Bele;/ cases from 
another point of view. 
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Wisconsin Central R. R. vs. U. S., 


104 U. 8., 190: 


The decision of the Supreme Court in the Wisconsin case 
is stout 1\ relied upon (Appellants Brief, p. GO) as showing 
that an executive officer may review the acts of his predeces¬ 
sor, because, under section 4057 of the Revised Statutes, the 
Postmaster General is authorized to bring suit where over¬ 
payments on Post-Office contracts have been made, etc. The 
words used in the opinion: “it follows lie (the Postmaster 
General) must be regarded as empowered to reconsider prior 
decisions to determine whether such a mistake has been com¬ 
mitted or not, are supposed to have the effect of overruling 
the case of I'nitcd States vs. Rank of Metropolis , IT) Ret.. .*177, 
and the numerous decisions following it. But counsel over¬ 
look the expression in the 11 isconsm case, referriim to an 
overpayment without warrant in law, that “The question is 
not presented as between the Government and its officers, or 
between the officer and the recipient, but as between the (lov - 
eminent and the recipient , and the question is whether the 
latter can be allowed to retain the fruits of actions not author¬ 
ized by law. “The actions of executive officers in matters of 
account are not binding on the courts' is the principle laid 
down in L. S. vs. Rank of Metropolis y lo Pet., 877, and re¬ 
affirmed in repeated decisions, including the Wisconsin case. 

Here is the true line of demarkation, that so long as the 
question is between the claimant and the accounting officer, 
the decision of the latter's predecessor is binding. But all of 
the opinions since the establishment of the Court of Claims 
have assumed that the Court of Claims may be resorted to 
and the question tried out de novo, whether it be raised bv 
the claimant’s petition or by counter-claim filed by the Gov¬ 
ernment, and in the Wisconsin ease sec. 4057 of the Revised 


Statutes, under consideration, expressly gave the Postmaster 
General the right to bring suit. 

But in this mandamus case the question is still between 
the claimant and the accounting officer, and hence the 
Wisconsin decision has no application. Were the question 
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presented between the Government and the claimant, and if 
that fact be admitted by the appellant, then this suit is a 
suit against the United States, and this court has no juris¬ 
diction. 

Further, it is nowhere stated in the Winconxin decision 
that the Postmaster General has power to set aside the de¬ 
cision of his predecessor and allow credits previously disal¬ 
lowed by his predecessor, or to disallow sums previously al¬ 
lowed. He cannot alter or change the account previouslv 
stated one iota as between himself and the recipient. All 
he is empowered to do is ‘‘to reconsider the prior decisions, to 
determine whether such a mistake has been committed or 
not,” but he cannot change it: and if lie then determines 
that error has been committed, he is authorized to bring suit. 
The decision of the predecessor is still binding upon the 
executive ollicer, in the administrative branch, but he may 
bring suit, and in court set up his defenses. 

At no time was it ever considered that a claimant whose 
account was finally settled by the accounting officers of the 
Government did not (within the period of limitations) have 
the right to an action on his claim in the Court of Claims. 
There the claim may be fully adjudicated, and the action 
of the accounting officers may be fully reviewed and re¬ 
versed or modified. 

Section 4057 gives to the Postmaster General only the 
same rights as the claimants have always had. The question 
then becomes one between the Government and the recipient, 
and the action of the accounting officers is superseded by the 
courts taking jurisdiction. 

The appellant relies on the expression in the IF/woinc/i 
decision that the Postmaster General is empowered to re¬ 
consider his prior decision “and determine whether a pay¬ 
ment has been made by mistake,” and argues from that that 
the previous settlement of account, when a mistake of law 
is made in it, is not final. Counsel overlook the fact that 
section 4057, Revised Statutes, quoted in the Wisconsin 






case > at pages 210-211, specifically authorizes and directs the 
1 ostmaster General to bring suit where it is ascertained that 
money has been wrongfully paid out. Section 4057, R. S., 
refers only to cases where money has been paid out. It 
does not refer to readjustment of the accounts, and the statute 
does not empower the IWmaster General to readjust the 
account and have execution thereon, which was the point 
decided in the A> parte Randolph case, 2 Brock., 447, in 
which opinion Chief .Justice Marshall concurred. 

The reconsideration which under the statute the Post¬ 
master General was held empowered to make by tin* 117*. 
conxin decision was merely for the purpose <>f bringing suit, 
and has no application to the case under consideration. 


Helen ex. Xaphtah/, 109 C. S., :>5.‘> : 

Counsel places reliance upon this case (Brief, page 70) 
as showing that the Secretary of the Interior may grant a 
leheaiing to an applicant who had been denied a patent bv 
a former Secretary. Counsel argues from this that the ac¬ 
counting officers of the Treasury may he required by manda¬ 
mus to grant a rehearing to the appellant whose account has 
been settled by a former accounting officer. 

I he Supreme Court in the Helen case distinguished the 
case of Xohle rx. Union Hirer Logyinp Co., 147 U. S., 105, 
and said that the Noble case had no application, as in that 
(<i>e the contiol of the Department necessarily ceased the 
moment title passed from the Government. It therefore 
held in the Helen ease, in effect, that so long as the title to 
the land remained in the United States, the Secretary of the 
Interior in office had power to issue the patent, as he had as 
complete jurisdiction over the matter as his predecessor. The 
court in effect said that the rehearing and the issuance of a 
patent by the Secretary were all acts within the jurisdiction 
of that officer, and that it was immaterial whether his prede¬ 
cessor had denied the application, as the succeeding Secre¬ 
tary had the same power as his predecessor, “provided it 
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could have been made by the latter had he remained in 

officer 

The right, of the succeeding Secretary of the Interior to 

rehear an application and grant the patent wits thus limited 

by the Supreme Court to the right which his predecessor 

would have had; that is, if the title to the hind remained in 

the Cnited States. The Secretary of the Interior is bv law 

«. * 

vested with full authority and control of the public lands of 
the Cnited States. Kach incumbent of the office is vested 
with this power, and it is his duty to protect the interests of 
the Cnited States and to see that the patents are issued in 
accordance with law. It is the duty of each incumbent in 
office. So long as the title to the lands remains vested in 
the Cnited States, the jurisdiction of the Secretary of the 
Interior relative to such lands is ample and complete, and 
he cannot be hampered by the acts of his predecessor. It is 
therefore not a question as between one otlieer and his suc¬ 
cessor. as has been repeatedly decided in reference to re¬ 
opening accounts by the accounting officers of the Treasury, 
where the decision of the Comptroller is by statute made 
final: but the disposition of the public lands, the title to 
which is in the Cnited States, the plenary power over which 
lands is vested in each Secretary of the Interior while in 
office. 

In llicnsidr Oil Co. rs. Hitchcock, 190 C. S., 310, the 
Supreme Court slid: 


“The Secretary is guardian of the people of the 
Cnited States over the public lands. The obligations 
of his oath of of lice oblige him to see that the law is 
carried out and that none of the public domain is 
wasted or is disposed of to a party not entitled to it. 
lie represents the (iovernment which is the party in 
interest in each case involving the surveying and 
disposal of the public lands. 

“Congress has constituted the Land Department, 
under the supervision and control of the Secretary of 
the Interior a special tribunal with judicial functions, 
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to which is confided the execution of the laws which 
regulate the purchase, selling, care and disposition 
of the public lands.” 

It is submitted that the Beley case, which related to the 
issuance of a patent of land, is not authority for the relief 
sought for in these proceedings to compel the accounting 
officer to reopen an account settled by his predecessor. The 
long line of decisions of the Attorneys General, Comptrollers 
of the Treasury, and the Court of Claims, and the statutes 
relative to the accounting officers make settlements by the 
Coni]>tioiler final and conclusive on the executive branches 
of the Government. 

On the contrary, it. is the duty of each Secretary of the 
Interior to determine cases relative to public lands as they 
are presented to him, and we therefore submit that the dis¬ 
tinction is obvious. The Beley case is no authority to war- 
lant the accounting oflieers of the Treasury in reviewing the 
settlement of their predecessors. 

We therefore submit that none of the authorities cited by 
the appellant alter in any manner the rule which makes the 
decisions of the accounting officers conclusive upon the ex- 
e(uti\e branch of the Government, and they have no appli¬ 
cation to the disallowance of a claim against the Govern¬ 
ment, that is to say, to a decision in juror of the Government 
which is alleged to be erroneous in point of law. Even in 
the IIVxroMww case the Supreme Court expressly recognized 
the rule announced in the case of rutted State* r *. Bank of 
Metropolis, lo Pet., 877. ft held that the statute authorizing 
the Postmaster General to bring suits where overpayment on 
post-office contracts had been made, to determine whether 
the overpayments had been made, did not authorize the 
Postmaster General to restate the account himself. The Su¬ 
preme Court, in considering the relation between the parties 
after suit is brought, said : 

“The question is not presented as between the Gov¬ 
ernment and its officers, or between the officers and 




the recipient, but is between the Government and the 
recipient, and the question is whether the latter can 
be allowed to retain the fruits of actions not author¬ 
ized bv law.” 

V 

Thus we submit that the rules heretofore set forth in this 

brief as applicable to the claim now under consideration 

have in no wise been altered bv the decisions cited bv the 

« • 

appellant, and there is nothing in any of the decisions cited 
by the appellant which goes to the extent of holding that the 
appellees have ‘a ministerial duty to perform in reopening 
the Todd claim and allowing it in accordance with the 
Watson decision, which can be coerced by mandamus. 
•Again, we refer to the decision of Internntional Contracting 
Company rs. Lumont . lf>r> V. S., 30:1, that in order that a 
court may grant a writ of mandamus “the law must not 
only authorize the act. but it must require the act to be 
done.” There is, we submit, no law, no statute, no decision 
cited by the appellant which requires the appellees to do 
what is prayed for in this case. We submit that the court 
therefore was right in dismissing the petition, as no court 
has power to compel an ollicer by mandamus to do that 
which there is no law requiring him to do. 


Reports of committees of Congress impose no manda¬ 
tory duty on the accounting officers to reopen the 
accounts. The deference to legislative opinion is at 
most a matter of comity, not of duty. 


The appellant contends (Brief, page SO) that the rejected 
claim should l>e reviewed upon an expression of either House 
of Congress or a committee of either House in his favor. He 
cites A Op. A. (b, 8*2; 0 Op. A. O.. 080, and 0 Op. A. G., 387, 
and contends that bills to pay claims for longevity pay have 
passed the Senate four times and have been reported by either 
House of Congress seventeen times since Comptroller Gilker- 
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son's decision in 1800; the duty is inferred to reoj>en the 
claims and the accounting officers should reconsider them out 
of comity to Congress. 

The question arises: Does the independent action of the 
committees of Congress or the passage of a hill through one 
branch of Congress, which has not received the concurrence 
of the other branch nor the assent of the President, make 
such a bill the law of the land, so as to be construed as ex¬ 
pressing the will of Congress as to the particular matter to 
which it relates? 

1 he appellant rests his contention that the accounting offi- 
cer should reopen the claim on a proper deference to the 
legislative demands. I he effort is thus made to coerce the 
accounting officers, as part of the executive and administra¬ 
tive branch of the Government, to yield its judgment to 
minority members of Congress, although such members are 
not capable of carrying the bill through both branches of the 
Congress and obtaining the consent of the Chief Executive to 
the bill. As said in 0 Op. A. G., 691: 


“Most assuredly, it cannot be sound constitutional 
doctrine that a declaratory resolution of either House 
construing a general law is obligatory against the 
judgment of the Executive, and that it is tiie duty of 
the Executive to yield its judgment in all cases to the 
mere opinions of the Senate or of the House of Rep¬ 
resentatives. * * * Where will the doctrine 


stop? Will a declaratory resolution of one House 
constitute a law, or must both Houses concur? Will 
one resolution suffice? Or must there be several suc¬ 
cessive ones, cumulative one upon the other? And 
what is to be done if opposing resolutions be passed 
bv the two Houses?” 


We are at a loss to understand why counsel should have 
referred to 6 Op. A. G., 680, 696, in support of his case. Tt 
is true that the Attorney General there advised the Secretary 

^ i/ 

of the Interior that in acting upon a certain claim which had 
been referred to him by Congress he should consider care- 
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fully, in the spirit of the most respectful deference, the opin¬ 
ions expressed thereon by committees of the two Houses and 
the consequent action of the Senate, hut almost the whole of 
the opinion is taken up with an elaborate argument by the 
Attorney General to show that the Secretary, in considering 
this claim, was not to he controlled by separate resolutions of 
the two Houses practically directing him to allow the claim, 
and that he was at liberty to reject the claim if he should he 
of the opinion it was not provided for by the act of Congress 
of July 5, 1832. 

The Attorney General in this opinion held that separate 
resolutions of either House of Congress, except in matters ap¬ 
pertaining to their own parliamentary rights, have no effect 
to constrain the action of the President or head of a depart¬ 
ment. It is there shown that, according to the letter of the 
Constitution, hills passed by the two Houses, even joint reso¬ 
lutions. when submitted to the President and disapproved bv 
him. do not have the force of law until passed anew by a con¬ 
current vote of two-thirds of each House. 

The appellant relies on the dibits case. “> <>!>• A. 82; 
but the opinion of Attorney General Cushing, t> Op. A. G., 
shows that the opinion in the dibits case was based upon er¬ 
roneous facts. The question in the dibits case was whether 

the act of Julv 5. 1832, embraced claims of a certain kind. 

< 

One of the departments (apparently the Interior Depart¬ 
ment) held that the act did not embrace claims of that kind. 
Afterwards both Houses of Congress (it was stated) passed a 
resolution declaring that the act did embrace such claims, and 
the Attorney General advised “that a proper deference to the 
legislature demands that their construction should be 
adopted" by the Executive. There was not the slightest sug¬ 
gestion that a mandamus would lie against the executive 
officers if they did not adopt the legislative construction of 
the act. If a like situation should arise at the present time 
we know that mandamus would not lie. because the claimant 
would have his remedv bv suit in the Court of Claims. 
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Counsel is equally unfortunate in his referenee to 9 Op. 
A. G., ASS. r i he Attorney General does indeed there say that 
when Congress refers a claim to a department, and that de¬ 
partment rejects the claim under a particular law, and Con¬ 
gress afterwards, hy reports of the appropriate committees or 
otherwise, indicates its opinion to he against the decision of 
the department, the case may be reopened, though in the 


meanwhile there has been a change in the head of the depart¬ 
ment. Hut he expressly declares that such expressions of 
opinions in committee reports do not make it obligator!/ 
upon the Secretary to reconsider the case, and are not to he 
regarded as law binding upon the department. 

There is not a line in this, or in the other opinions of the 
Attorney General referred to by counsel, which gives the 
least support to the theory that a mandamus will lie to com¬ 
pel the accounting otlieers to reopen a case which is assumed, 
in the reports of congressional committees, to have been de¬ 
cided by their predecessors under an erroneous construction 
of the 1 aw. The farthest length to which these opinions go 
is that such expressions ot opinions will justifi / the executive 
officers in reopening such cases in contravention of the rule 
that an erroneous construction of a statute bv the head of a 


department or hy the accounting officers is binding upon 
their successors. It is not sufficient that the law authorizex 
an act to he done; mandamus will not lie unless the law 
requires the act to be done (International Contracting Co. 
rx. Lamont, 155 V. S., 303, 308). 

Thus the later opinion ot the Attorney General recognizes 
the fact that after reports of a committee of Congress recom¬ 
mending a settlement on a different basis had been made, 
which reports did not culminate in an act of Congress ap¬ 
proved by the President, such reports would have no force 
in requiring the accounting officer to reopen a settlement 
once made. 

In the case of Cortelyou vs. Thorp*, 32 App. D. C., 29, 
the Court of Appeals, in quoting from the case of United 


} 






States vs. Trans-Missouri Freight Association, 166 U. 8. 200, 
said: 

'‘All that can be determined from debates and re- 
P°rts is that various members had various views, and 
we are left to determine the meaning of other acts 
from the language used therein.” 

If, then, all that can Ik? determined from reports of Con- 



be said that by the reports of committees of Congress in re¬ 
gard to this claim there is such an expression of the legis¬ 
lative wish that the claims be reopened, when the reports 
ne\er culminated in an enactment of Congress approved by 
the President? 

The decision in the Gibbs case, f> Op. A. G., 82, was based 
upon the ground “that the proper deference to the legislature 
demands that their construction should be adopted.” This 
theory is applied in the other decisions cited by the appellant, 
but none of them go to the extent of saying that mere resolu¬ 
tions of Congress make it the mandatory duty of the account¬ 
ing officers to reopen a claim once adjudicated. It is merely 
a case of comity as between the legislature and the adminis¬ 
trative branch of the Government. 

All of these decisions, however, were before the enactment 
of the act of March 30, 1868, which provides that settlements 
of public accounts “shall be conclusive upon the executive 
branch of the Government, and subject only to revision by 
Congress and the proper courts.” There was no Court of 
Claims m existence when the decisions referred to were ren¬ 
dered, and hence there was no tribunal other than the ac¬ 
counting officers which could be resorted to at that time ex¬ 
cept Congress. 

An act of Congress is an act of the majority of the two 
houses, which has the approval of the President of the 
United States. No mere report of a committee of one house 
or the passage of a bill by one of the houses of Congress is 
an act of Congress as a whole. 
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B\ the following authorities it is distinctly shown that it 
is only an act of Congress—that is, either a joint resolution 
or a hill passing both houses, which has the approval of the 
I resident which can have the effect of compel!i imj the ac¬ 
counting officers to reopen an account. 

La palette rs. I'nitcri States, 1 Ct. Cl., 147: “Can only 
he disturbed after that by an act of Congress.” 

12 Op. A. O., d<S(>: “It. cannot he reopened without 
the express authority of law. It must he regarded 
final and conclusive.” 

1 C. D., PM: ‘It cannot he reopened without express 
authority of law.” 


We submit the words “express authority of law” and “by 
act of Congress” mean an act which passes both houses and 
has the approval of the President. Such was the decision of 
d Comptrollers decisions, 4<S2, where it was held an appro¬ 
priation of a specific sum to pay a claim certified by the 
Auditor is an adjudication of the claim by Congress, and the 
Comptroller is not authorized to review the account so cer¬ 
tified by the Auditor. The appellants contend that if the 
accounting officers have rejected a claim, and “the legislative 
department formally declares the executive opinion errone¬ 
ous,” then the accounting officers should review the claim. 
But, we submit, a law can only he foi'inaff ij declared in the 
manner as is provided for in the Constitution—that is, by its 
passage through both houses and the approval of the Presi¬ 
dent, which in this case has not been done. 

The fact that seventeen bills for the payment of claims of 
the present kind for longevity pay, founded on cadet service, 
have been reported favorably by congressional committees, 
and certain of them passed by the one or the other of the 
houses is relied upon by counsel for the relator as ground 
for a mandamus in this case. There is no authority cited for 
this contention, and none can be found wdiich will sustain it 
in any degree. That the ineffectual efforts of claimants and 
2340—8 
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attorneys to persuade Congress to grant relief, in eases in 
which it has been denied by the accounting otlicers as unwar¬ 
ranted hv law, should be seriously insisted upon as a reason 
whv the courts should, by mandamus, compel the account¬ 
ing otlicers to grant such relief against their own judgment 
and contrary to what they believe to be the law, is certainly 


a matter of surprise, in view of the rule that mandamus will 
not lie to compel the performance of a certain act unless the 
law not only authorizes but expressly ami in terms requires 
the performance of that act. (/nf emotional C ontracting ( <>. 
vx. Lainont , loo l . S., M08.) 


The truth is that what has taken place in Congress in re¬ 
gard to longevity pay founded on cadet service—bills, re¬ 
ports of committees, and action by one house alone—is very 
persuasive matter in the proper forum—that is, in the com¬ 
mittee rooms or in the chambers of Congress. It might very 
fairly be urged upon the accounting otlicers as an induce¬ 
ment to the reopening of cases decided by their predecessors. 
But not being legislation, nor the semblance of legislation, 
the whole of it is out of place as an argument to this court 
in support of a petition for a mandamus against, the execu¬ 
tive otlicers of the Government. 

It. is submitted that the theory of courtesy to the legisla¬ 
tive branch has no standing when the legislative branch it¬ 
self is unable to agree on a measure as provided by law and 
the Constitution of the United States in order to make it the 
will of that whole body. 

The most that can be contended for the reports of com¬ 
mittees and separate resolutions ot Congress is that the ac¬ 
counting otlicers mag, out of deference to Congress, reopen 
an account stated by their predecessors. Such reports or 
resolutions do not direct or require the accounting officers to 
reopen the account. There is no law compelling this act, 
no statute making it the mandatory duty of the accounting 


otlicers to reopen the account. 

In the words of the Supreme Court in the case of Inter- 
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national Contracting Co. vs. Lamont, 155 U. S., 308, in 
order that the writ of mandamus mav issue, 

‘‘The obligation must he both peremptory and 
plainly defined. The law must not only authorize 
► the act, but it must require the act to be dime.” 

It is therefore submitted that there is no law which re¬ 
quires the accounting officers to reopen the accounts, and 
they cannot therefore he coerced bv mandamus. 


4 


► 


» 


ft. 


The Provision of the Act of March 4, 1907, Has No 

Application. 


Appellant claims (Brief, p. 35) that the act of March t, 
1907 (34 Stat. L., 1350), contains a statutory direction to 
the accounting officers to reopen the settlement of his account 
and state the balance due him in accordance with the Watson 
decision, notwithstanding the previous rejection thereof by 
their predecessors. 

The law upon which appellant relies is part of the act of 
March 4, 1907, known as the sundry civil appropriation 
act, and entitled “An act making appropriation for sundry 
civil expenses for the Government for the fiscal year ending 
June thirtieth, nineteen hundred and eight, and for other 
purposes.” The provision referred to (34 Stat. L., 1350) is 
as follows: 


H:nk pay and it Pack Pa a and P>onntu. —For payment of 

bounty. •' „ „ 1 • , , 

amounts tor arrears of pay of two and three 

year volunteers, for bounty to volunteers and 
« * 

their widows and legal heirs, for bounty under 
v«»i. i4. p. :: 22 . the act of July twenty-eighth, eighteen hun¬ 
dred and sixty-six. and for amounts for com¬ 
mutation of rations to prisoners of war in rebel 
States, and to soldiers on furlough, that may 
he certified to he due by the accounting officers 
of the Treasury during the fiscal year nineteen 
hundred and eight, two hundred thousand 



P U;nVs. ta,inK dollars: Provided, That in all cases hereafter 
so certified the said accounting officers shall, 
in stating balances, follow the decisions of the 
l nited States Supreme Court or of the Court 
of Claims of the United States after the time 
for appeal has expired, if no appeal he taken, 
without regard to former settlements or adju¬ 
dications by their predecessors." 

In the first place, assuming the proviso to he a general 
law, and that it directs the accounting officers to ascertain 
whether there is any amount due the petitioner in accord¬ 
ance with the Watson decision, we submit the writ of man¬ 
damus is not the proper remedy to enforce petitioners claim, 
in that it is a well-established doctrine that mandamus does 
not lie to ascertain a right—then to enforce it. This ques¬ 
tion, however, we shall treat later in this brief. 

a. Terms of proviso. 

I he claim ol appellant is for longevity pay between Julv 
1. lN/N, and kebruary ’24. 18N1, based upon his service as a 
( ci<lot at the Military Academy. l»y the provision of the act 
of March 4. 1007. .$200,000 are appropriated for amounts 
that ma\ be certified to be due by the accounting officers 
of the Treasury Department dnrinp tin fiscal pear nineteen 
hundred and ei(/ht," for the following specific classes of Civil 
War claims: 

1. Arrears of pay of two and three vear volunteers. 

1. I"or bounty to volunteers and their widows and legal 
heirs. 

d. For bounty under the act of July 28. 1800 (14 Stat.. 
022U which grant* additional bounty to enlisted soldiers. 

4. For amounts of commutation of rations to prisoners of 
was in rebel State* and to soldiers on furlough. 

Each one of the four separate classes of claims relates to 
the Civil War. and can have and do have no conceivable 
connection with the claim of appellant, which originated hi 
the year 1878. 
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There is a specific amount appropriated, namely, $200,000, 
foi the payment of the amounts of claims in any or all of 
the four classes that by the terms of the act may he cer¬ 
tified to be due by the accounting officers of the Treasury 
(hiring the fiscal gear nineteen hundred and eight. It is 
submitted that the whole purpose and effect of the appropri¬ 
ation is to limit the appropriation to claims of either of the 
four classes that may l>e certified during the fiscal year nine¬ 
teen hundred and eight. The Todd claim was not certified 
or adjudicated by the accounting officers during the year 
nineteen hundred and eight, nor was his claim properly be¬ 
fore the Department during that year. It seems too clear 
for further argument that the appellant s claim does not 
come within the first part of the section quoted. 

The words following the statute just discussed are: “Pro¬ 
vided, that in all cases hereafter so certified the accounting 
officers shall,” etc. 

In the appellant's brief (page 29) he states: 

“Looking now at the terms of the proviso, we a k 
whether it is limited to the class of cases just pre¬ 
viously appropriated for or extends to all cases? The 
statute itself answers this question. Its words are 
‘that in all cases.’ ” 

Counsel has evaded the question. The proviso read*: 
‘‘That- in all cases so certified." The question arises, how 
certified I It does not state that in all cases the accounting 
officers shall, etc.; it states that in all cases hereafter so cer¬ 
tified; that is, we submit, ‘‘certified to he due bv the account- 

7 t. 

ing officers of the Treasury during the fiscal gear nineteen 
hundred and eight," which are the words of the statute just 
preceding the proviso. The proviso uses the words “so cer¬ 
tified.” The word “so ' must be looked to, to examine the 
intention of the legislature as to explain how and when the 
cases are certified, and we find that by reading the whole pro¬ 
vision Congress has said that it appropriates money for 
claims certified during the fiscal year nineteen hundred and 
eight. 




In Wanton rs. State, 1 Wash., 265, it is said: 

“ ‘So’ as defined hv Webster means ‘in the same 

%■ 

manner as has been stated, in this condition or state, 
under these circumstances; in this wav, and noth re- 
flex reference to something which has been asserted. 

It is submitted that the ‘reflex reference to something that 
has been asserted’ is claims certified by the accounting officers 
during the fiscal year nineteen hundred and eight. 

In Terrel rs. Sag re, 3 X. .J. L., 1<S 3, the court in con¬ 
struing the words “so gave” as used in a will devising testa¬ 
tor’s property to his sons, and directing that if either of them 
remained unmarried until his death then his or their part of 
the property “so gave” should he equally divided among the 
other children, held that the words “so gave” referred to the 
property given. We submit the words “so certified” refer to 
the class of claims previously appropriated for. 

Again, in Tompkinson rs. Staight, 17 C. B., 6fi7, the 
words “so sold” as used in the 17th section of the Statute of 
Frauds, mean sold for the price of ten pounds sterling or 
upwards, as required by the prior provisions of that act rela¬ 
tive to contract in writing. 

Ill Vnitrd States rs. 1,412 Gallons of Distilled Spirits. 27 
Fed. Cas.. 332. the court construed the section of the Internal 
Revenue Law providing that if a distiller shall knowingly 
and wilfully omit, neglect or refuse to do anything required 
hv law in the conduct of his business, or if he shall do anv- 
thitig prohibited by the act if there he no specific penalty 
imposed by any other section, he shall he liable to a certain 
penalty, and if the person “so offending” he a distiller, etc., 
all distilled spirits owned by him shall he forfeited to the 
United States. It was held that the person “so offending” re¬ 
ferred to the words just preceding, “one and only one who 
is guilty of knowing and wilful omission, neglect or refusal 
to do something which is required, or who does something 
which is prohibited for which no specific penalty is imposed 
bv anv other section,’’ and not to one who omitted or 
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neglected to do something required by an act for which there 
was a |>enaltv provided. 

It is submitted, therefore, that the word so is the key-note 
by which the proper interpretation may he sounded, and that 
therefore the terms of the proviso mean that the accounting 
oflicers shall, in stating balances, follow the decision of the 
highest courts without regard to former settlements or adju- 
ications by their predecessors, in all cases that may he cer¬ 
tified to he due by the accounting oflicers of the Treasury 
during the fiscal year nineteen hundred and eight, in the 
four classes of Civil War claims referred to by the Sundry 
Civil Appropriation Act of 1907. This, we submit, is the 
extent of the proviso above quoted. By any other construc¬ 
tion the terms of the proviso and the words of the statute 
just preceding it could not be read in harmony. 

Ik The proviso in a temporary appropriation act is limited 
'o the subject-matter contained in the yencral enactiny c!nu»r. 

The rule is well expressed in the 11th volume of the Kn- 
cyclopcedia of United States Reports, pages 17.4-174, in the 
'Allowing words: 

“It is the general rule of construction that die 
proviso refers only to the provisions of the enacting 
clause, and is to he construed with reference thereto. 
// a id v hope r vs. Douylas, 4 Cranch. 1, (>7.” 

“The general rule is that the proviso engrafted 
upon an act making a special and temporary appro¬ 
priation is to he considered as not having a general 
and permanent application to all future appropria¬ 
tions. on the ground that it is the office of a proviso 
to merely except a thing from or qualify or restrain 
the enacting clause.” 

In White vs. United States, 191 U. S., 545, 551, it is said: 

“It is undoubtedly true that in Congressional legis¬ 
lation provisos have been included in statutes which 
are really independent pieces of legislation, hut this 




is a misuse of the usual purpose and effect of a pro¬ 
viso. which is to make exception from the enacting 
clause, to restrain generality and to prevent misinter¬ 
pretation. Minis rs. United States. 15 Pet., 428. If 
po>>ihle. the act is to he given such construction as 
will permit both the enacting clause and the proviso 
to stand and be construed together with a view to 
carry into effect the whole purpose of the law. 1 
Kent., 4H8. The purview of the act and the words 
of the proviso must he reconciled if may !>e. and the 
operation of the proviso may he limited bv the scope 
of the enacting clause.” 

In Pule stun vs. United States, 88 Fed. Rep., 970. 972. the 
court said: 

“The appropriation act of August 18, 1894, in 
which it was declared that no mileage was to he al¬ 
lowed a marshal for transportation of deputy and 
prisoner, etc., when not taken before the commis¬ 
sioner nearest the place of arrest, reads as follows: 

“ ‘It shall be the duty of the marshal, his deputy, 
or other officer, who may arrest a person charged with 
any crime or offense, to take the defendant before 
the commissioner or the nearest judicial officer hav¬ 
ing jurisdiction under existing laws, for a hearing, 
commitment, or taking bail for trial, and the officer 
or magistrate issuing the warrant shall attach thereto 
a certified copy of the complaint; and upon the arrest 
of the accused, the return of the warrant, with a copy 
of the complaint attached, shall confer jurisdiction 
upon such officer as fully as if the complaint had 
originally been made before him, and no mileage 
shall be allowed any officer violating the provisions 
hereof.’ 

“This act. in words and effect, only applies to 
money thereby set aside for certain expenses of the 
Government, but does not place any general restric¬ 
tion upon the commissioners and marshals, but refers 
to the allowance of their fees at the Treasury De¬ 
partment out of this appropriation.” 

The court, after quoting from the case of United States vs. 
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Kunuj, 140 U. S„ 148; United States rs. Dickson, 15 Pet., 
141, and Minot vs. t nited States . 15 Pet.. 4*28, said: 

‘‘It therefore clearly appears, under these rules of 
construction, that this proviso only applies to the 
money thereby appropriated.” 

Thus we submit that the proviso in the act of 1807 applies 
only to certain Civil \\ ar claims, and not to longevity pay 
claims here under consideration. 

In the ease of Minis rs. United States, 15 Pet., 428, 448, 
the court said: 


“The first instruction asked embraces the question, 
what is the true construction of the first section of 
the act <4 the 8d of March, 1885, ch. 808, entitled 
‘An act making certain additional appropriations for 
the Delaware Breakwater, and for certain harbors, 
and removing obstructions in and at the mouth of 
certain rivers, for the year 1885/ That act, after 
making the specific appropriations, contains the fol¬ 
lowing proviso: ‘Provided, that no officers of the 
Army shall receive any per cent, or additional pay, 
extra allowance or compensation, in any form what¬ 
soever. on account of the disbursing any public 
money appropriated by law, during the present ses¬ 
sion, for fortifications, execution of survevs, works of 


internal improvement, building of arsenals, purchase 
of public supplies of any description, or for any other 
service or duty whatsoever, unless authorized by law/ 
The argument on behalf of the United States is, that 
this proviso, although found in a mere appropriation 
law of a limited nature, is to be construed, bv reason 
of the words ‘or for any other service or duty whatso¬ 
ever, unless authorized by law,’ to be permanent in 
its operation, and applicable to all future appropria¬ 
tions, where officers of the Army are employed in 
such service or duty; and that it appears from the 
record that this was the very ground on 'which the 
Treasury Department rejected the claim of Doctor 
Minis for commissions. The same question has been 
made and fully argued in the case of Gratiot vs. 
United States at the present term {ante, p. 386); 
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and wo have given it our deliberate consideration. 
\\ e are of opinion that such is not the true interpre¬ 
tation of the terms of the proviso, and that it is lim¬ 
ited exclusively to appropriations made at the session 
of 1885. 

“It would he somewhat unusual to find engrafted 
upon an act making special and temporary appro¬ 
priations any provision which was to have a general 
and permanent application to all future appropria¬ 
tions. Nor ought such an intention on the part of 
the legislature to he presumed, unless it is expressed 
in the most clear and positive terms, and where the 
language admits of no other reasonable interpretation, 
the office of a proviso generally is either to except 
something from the enacting clause or to qualify or 
restrain its generality, or to exclude some possible 
ground of misinterpretation of it, as extending to 
cases not intended by the legislature to he brought 
within its purview. A general rule, applicable to all 
future cases, would most naturally he expected to find 
its proper place in some distinct and independent 
enactment. 

“Now. the language of the present proviso is per¬ 
fectly satisfied by confining its operation to appro¬ 
priations to he made during the then existing ses¬ 
sion.” 

In Lewis A Southerland’s Statutory Construction (2d 
ed.), sec. 858, it is said: 

“The natural and appropriate oflice of the proviso 
being to restrain or qualify some preceding matter, 
it should he confined to what precedes it unless it 
clearly appears to have been intended to apply to 
some other matter. It is to he construed in connec¬ 
tion with the section with which it forms a part, and 
it is substantially an exception. If it he a proviso 
to a particular section, it does not apply to others 
unless plainly intended. It should he construed with 
reference to the im mediately preceding parts of the 
clause to which it is attached.'' Citing— 

Lehigh Co. es. Meyer, 10*2 Pa. S't., 497. 

Spring vs. Collector, 78 111., 101. 

Cashing vs. Worrick, 9 Cray, 382. 

Ex parte Partington , 6 Q. B., 649, 653. 
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In the case of De Graff rs. HV/if, 1(34 111., 485, the court 
said: 

‘‘The rule of construction as to a proviso requires 
a strict interpretation. A proviso in a statute is to he 
strictly construed. * * * The ofHce of a proviso 

is either to except something from the enacting 
clause, or to qualify something in it generally, or to 
exclude some possible ground of misinterpretation of 
its extending to cases not intended to he brought 
within its purview (Potters Pwarris on Stab, 118). 
A proviso is something engrafted upon a preceding 
enactment, generally introduced by the word ‘pro¬ 
vided.’ It is commonly, in the absence of any con- 
i ill In ati ii, construed to affect merely the one 
paragraph to which it is attached (Bishop on Written 
Laws. sec. 57). In Rawls rs, I)oe, 28 Ala., 240, the 
court says: ‘In this aspect of the case the first ques¬ 
tion is, whether the proviso which is found in the 
first section of the act of 1848 applies to the whole 
act or is to he confined to the section to which it is 
attached. As the natural and appropriate office of 
a proviso is to restrain or qualify some preceding 
matter, we think, upon sound principles of construc¬ 
tion, it should Ik? confined to what precedes, unless 
it is clear that it was intended to apply to subsequent 
matter. * * * A proviso is to be construed as 

affecting the paragraph to which it is annexed 
(Spring vs. Collector of Olney, 78 Ill., 101).” 


(Ml 


In the case of Fnited States rs, Fall:, 204 V. S., 148, cited 
page 48 of appellant’s brief, the Supreme Court said: 


“It is urged that the whole scope and meaning of 
that section when reduced to its simplest terms makes 
goods theretofore entered under bond for warehouse 
subject to duties imjiosed by the act upon the with¬ 
drawal thereof, when the section is construed in ac¬ 
cordance with the rule that the proviso refers only to 
the provisions of the statute to which it is appended. 
This way be stated to be the primary purpose of a 
proriso . But the presumption of such purpose can¬ 
not prevail to determine the intention of the legis¬ 
lature against other tests of the meaning more demon¬ 
strative.” 



The Supremo Court showed that the Attorney Cimeral 
had given an opinion directly contrary to the interpretation 
sought to be placed upon the proviso, and that the practice 
of the executive oflicers for years had l>een in accordance 
with the Attorney General's opinion. In considering these 
two facts, the court arrived at the conclusion that the proviso 
had a meaning in accord with the opinion of the Attorney 
Central and with the long-prevailing practice of the execu¬ 
tive departments for years. This is precisely the contention 
of the appellees in the present case. The Attorneys General 
have for yea is held that accounting officers have no power 
to reopen claims -ettled by their predecessors, and the ac¬ 
counting officers have in this and other cases declined to re- 
open longevity pay claims. 

Me therefore submit that the reasoning of the Supreme 
Court in the Falk case is entirely in accord with the conten¬ 
tion of the appellee's, and that therefore the proviso contained 
in the act of March 1. 1 GOT, is limited to the four classes of 
Civil War claims appropriated for during the fiscal year 
nineteen hundred and eight, and lias no application to other 
claims or claims of any character arising in other years. 

In the Blazek case, 44 Ct. Cl-.. 1X8. it is shown that the 


Auditor for the War Department was of the opinion that the 
proviso of the act of March 4. 1007. was not a general legis¬ 
lation. I'he Comptroller entertained similar views, and so 
requested the Secretary of the Treasury to refer the case to 
the Court of Claims for an advisory opinion. The Court of 
( laims evaded the question. I he accounting officers have 
thus given their opinion, directly contrary to the contention 
of the appellant, as to the proper effect of the proviso of 
March 4. 1007. and we therefore submit that the Falk case 
supports the contention of the defendants. 




C. The court may look to the opposition in Congress to 
the passage of the proviso to determine the extent and mean¬ 
ing thereof. 


Should there he any douht existing in the court’s mind 
that the proviso in the act of March 4, 1007, applies only to 
Civil War claims of volunteer soldiers, certified to l>e due 
during the fiscal year 1008, such douht, we submit, is un¬ 
questionably removed hv resort to the history of this statute 
from the time it was introduced until it was finally passed. 

The direct question was asked Mr. Smith, of Iowa, the 
member of Congress who had this bill in charge, whether 
the proviso was intended to apply to longevitv claims based 
on service at the Academy, and would require the account¬ 
ing officers to reverse their decisions as to cadets at West 
Point, which had been overturned by the Supreme Court or 
the (hurt of ( laims, and the response was in the negative. 

Mr. Smith said, in respon.-e to a question of Mr. Garrett 
concerning the effect of the proviso: 

“This is simply hack pay and bounty of volunteers 
of the Civil Mar. * * * It will not increase ex¬ 

penditure. but will save money.” 

Congressional Record, Yol. 41, part 4, page 

.4821. 


The history of a statute from the time it is introduced 
until finally passed is often resorted to by the judiciary, and 
affords proper aid to its construction. The exigencies of the 
occasion, the purposes which the enactment was intended to 
cover, and the surrounding circumstances which lead to the 
passage of the law may all he considered by the courts in the 
aid of the construction of the statute. As said in the eleventh 
volume of the Encyclopedia of the United States Reports, at 
page 143, “the reports of committees, the introduction of 
amendments, and the opposition made to the passage of a 
statute are legitimate aids to its construction.” 
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In the case now under consideration the opposition made 
to the passage of the proviso of the act of March 4. 1007, was 
that it might he intended to include longevity claims based 
on service at the Academy, and this opposition was put at 
rest by the statement of a member, who had the hill in 
charge, that the proviso was not so intended. 

That the court mav consider statements made on the floors 

* 

of Congress by those in charge of or opposing the measure 
presented, in order to inquire into the scope, purview, and 
intent of the proposed legislation, is sustained by the fol¬ 
lowing authorities: 

In ( nited States vs. Press Pnfdixliiiu/ Co., *219 l . S.. 1, 
the Supreme Court held that the purpose and intent leading 
to the adoption of an act affords a means of discerning the 
intent of a subsequent act relating to the same subject and 
superseding the earlier act. The Supreme Court, in con¬ 
struing the fundamental purpose and intent of the act of 
1 N*2f), referred in its opinion to what Mr. Webster, the author 
of the act. had said on the floor of Congress, and in further 
construing an amendment to the act of 18*25 referred to 
wlmt Mr. Wickliffe, of Kentuckv, had said on the floor of 
the House. In so doing Mr. Chief Justice White used the 
following words: 

“Its meaning is not left to doubt, since Mr. Wick¬ 
liffe. in urging the adoption of the amendment, ex¬ 
pressly stated that it was ‘intended to prevent colli¬ 
sions between the authority of the (General and State 

« 

(Governments. * * * He conceived the State 

governments to be entirely competent to impure into 
and punish crimes committed within their own jur¬ 
isdictions. and that, as there was no necessity, there 
would be no advantage, in giving the United States 
concurrent power to do the same.* Register of De¬ 
bates in Congress. (odes & Seaton, 18*24-18*25, vol. 1, 
p. 154: Id., pp. 157, 165-166. * * **' 

We therefore submit that there is no difference in the 
Supreme Court's considering statements of Messrs. Webster 




and W icklille as to the intent of the act of Congress there 
under consideration and the power of this court to consider 
the statements made by Mr. Smith in regard to what cases 
the proviso here under consideration was intended to cover. 

In Lincoln vs. I nitctl States, ‘20*2 U. S., 498, the court, in 
construing the act authorizing duty to he levied on goods 
imported into the Philippines, considered the opposition 
made in Congress to the enactment of the law in question. 
Speaking through Mr. Justice Fuller, the Supreme Court 
said: 

“It should be remembered that there was a power¬ 
ful opposition in Congress, and that the phraseology 
of the act probably represents all that it was deemed 
safe to ask. Every consideration requires that the 
ambiguous language of the act should not he 
stretched beyond the exact and literal meaning of 
the words.” 


In view of the report which appears in the Congressional 
Record, supra, in reference to the proviso of the act of 
March 4, 1907, it is submitted that “the phraseology of the 
act probably represents all that it was deemed safe to ask,” 
and the opposition to extending this proviso to claims similar 
to the Todd claim was withdrawn, with the assurance that 
the proviso was not intended to reach such class of claims. 

In Blake vs. National Banks, 28 Wall., 819, the court 
said: 

“W e are compelled to ascertain the legislative in¬ 
tention by recurrence to the mode in which the em¬ 
barrassing words were introduced, as shown by the 
journals and records, and bv giving such construc¬ 
tion to the statute as we believe will carry out the 
intention of Congress.” 

In the ciise of Bates vs. Sulzberger, 157 U. S., 1-42, and in 
Dunlop vs. United States, 178 U. S., 75, the court referred 
to the Congressional Record as throwing light upon the 
probable intention of Congress. 




r I lie Supreme Court, in the case of IUnns vs. United States, 
194 U. S., 480, said: 

“We have examined the reports of committees of 
either body, with a view to determining the scope of 
statutes passed on the strength of such reports. //<>/// 
Triniti/ Chnreh vs. United States, 14.8 U. S., 457, 404. 
When sections 401 and 402 were under consideration 
in the Senate, the chairman of the Committee on Ter¬ 
ritories, in response to inquiries from Senators, made 
these replies * * * (Quoting from Congressional 

Record). 

The Supreme Court, in this case, relied upon the statement 
of the chairman ot the Senate Committee on Territories, in 
order to arrive at the true meaning of the statute. 

In the case of llahj Trimti/ Uhurcli vs. United States, 148 
I . S., 40,>, reference was made to reports of committees of 
each house, with a view of ascertaining the purpose of Con¬ 
gress in the statute then in question. The court, after re¬ 
ferring to the reports of Congressional committees, said: 

"We find, therefore, that the title of the act, the 
evil which was intended to he remedied, and the cir¬ 
cumstances surrounding the appeal to Congress, and 
the reports of the committee of each house—all con¬ 
cur in aflirming that the intent of Congress was 
simply to stay the influx <4* this cheap unskilled 
labor.'* 


In the case of .1 meriean Xet and Twine Co. vs. Worthing¬ 
ton, 141 C. S., 4<>8, 478, it is said: 

“\\ hile the statements made and opinions advanced 
bv promoters of the act in the legislative body are 
inadmissible as hearing on its construction, vet ref¬ 
erence to the proceedings of such body may properly 
l>e made to inform the court of the exigencies of the 
fishing interests, and the reasons for fixing the dutv 
at this amount.” 
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Thus we respectfully submit that reference may he prop¬ 
erly made to 11 le proceedings in Congress to inform this 
court of the exigencies of making a further appropriation 
tor Civil War volunteers, and to require the accounting 
officers to settle their claims during the vear 1908 in accord- 

* 4 / 

anee with the judicial decisions, and that such exigencies did 
not extend, nor were tliev intended to extend to armv 
longevity claims of the class of the petitioner Todd. And 
similarly the court mav refer to what the member of the 
House, in charge of the hill, said, in response to opposition 
on the floor of the House, a< to the scope and extent of the 
proviso, and what the legislature intended to include and 
exclude by its terms. The Supreme Court has repeatedly 
referred to such remarks by members of Congress, and we 
respectfully submit that this court, in doing the same, can 
arrive at but one conclusion, namely, that the proviso of the 
act of March 4, 1907, was not intended by Congress to in¬ 
clude claims of the class of the appellants. 


This case, though nominally a personal proceeding 
against the appellees, is in fact a suit against the 
United States for the recovery of money, aDd as such 
is barred by Section 1069 of the Revised Statutes, 
which bars every claim against the United States 
unless a petition presenting the same is filed in the 
Court of Claims within six years after the cause of 
action accrued. 

That a proceeding in mandamus against the executive 
officers of the (lovernment to compel them to allow a dis¬ 
puted claim is really a suit against the United States is fully 
established bv the eases of 

4 / 

Decatur vs. Paulding , 14 Pet., 497, 521. 

Reeside vs. Walker, 11 How. (U. S.), 272. 

State vs. Durham, 4 Mackey, 235. 


% 
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I lie case of Iterator vs. Paulding, supra, was a proceeding 
by tlie widow of Stephen Decatur to compel him to allow 
and pay her. out of the navy pension fund, a pension to 
which she claimed she was entitled under an act of Con¬ 
gress. The judgment of this court, refusing the mandamus 
was affirmed by the Supreme Court. In the separate opinion 
delivered by Mr. .Justice Catron, at page 521, he said, speak¬ 
ing of the writ of mandamus: 

*'It brings to the bar of the court the nation itself; 
for it cannot he denied that the Cnited States (lovern- 
ment is the real defendant in this cause; and that if 
it was cast, it would he forced (on this came being re¬ 
manded for execution) to open the Treasury according 
to the dictates of the circuit court.’’ 

And in the case of Preside vs. Walker, 11 How., 272 
which was a proceeding in mandamus to compel the Secre¬ 
tary of the Treasury to allow and pay a claim against the 
l nited States, it was said by Mr. Justice \\ oodbury, deliver¬ 
ing the opinion of the court, at page 290: 

“It is well settled, too. that no action of any kind 
can he sustained against the (lovernment itself for 
any supposed debt unless by its consent under some 
special statute allowing it, which is not pretended to 
exist here. The sovereignty of the (lovernment not 
only protects it against suits directly, but against 
judgments even for costs when it fails in prosecutions. 
Such being the settled principle of our system of 
jurisprudence, it would he derogatory to the courts 
to allow the principle to he evaded or circumvented. 
They could not. therefore, permit the claim to he 
enforced circuitously by mandamus against the Sec¬ 
retary of the Treasury, when it could not be directlv 
against the l nited States, and when no judgment 
on or for it had been obtained against the United 
States.” 

Referring to and commenting on the case of Preside vs. 
Walker, the court said, in the case of State of Mississippi, 
vs. Durham, 4 Mackey, at page 240: 




75 


“In the ease of Reeside, it will he observed that 
the court says that the mandamus is, in effect, a suit 
against the United States. That a court must not 
permit the United States to he sued by a mandamus 
directed to one of its officers where it could not be 
sued directly unless by its own consent under some 
special statute allowing it. Now it does not require 
argument to manifest that a refusal by an officer of 
the Treasury Department whose general duty under 
the law is to allow and take steps to issue a warrant 
for the payment of any claim, is a refusal of the 
claim by the United States for the time being; that 
a mandamus against him to compel the allowance 
and payment thereof, is a suit against the United 
States, and it is none the less a suit against the United 
States because the ground or notices of refusal to 
allow may he obviously and notoriously without legal 
justification.” 

In the present case, not only does the appellant ask that 
the appellees he required to reopen his case, hut that they 
he commanded to reverse the action of their predecessors and 
allow his claim, on the hypothesis that, under the decision of 
the Supreme Court in the Watson case, such is the mere 
ministerial duty of the respondents. Tie therefore in effect 
and substance asks the court to render a money judgment 
against the United States. If lie attempts to distinguish 
his case from those cited above, hv saying that he does not 
ask that the appellees he compelled to pug his claim, he is 
met by the fact that his case stands upon precisely the same 
footing as that of the State of Mississippi rs. Durham, supra, 
in which a mandamus was prayed against the Comptroller. 
The court in that case, holding that the proceeding was in 
reality, if not nominally, a suit against the United States to 
recover monev, saw no distinction between the case before it 
and the cases of Decatur vs. Paulding and Reeside vs. 
Walker, in which the prayer of the petition was that the 
respondents be compelled to allow and pay the claim of the 
petitioner. 


> 
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The whole theory of the petition is that the appellant is 
entitled to immediate payment of his claim out of the public 
moneys, and that nothing stands in the wav of such pay¬ 
ment hut the refusal of the appellees to perform a merelv 
ministerial duty. If this he admitted by the appellant, it 
cannot be denied by him that bis proceeding is really a suit 
against the l nited States, within the meaning of the above 
decisions. If he refuses to admit this, then he impales 
himself upon the other horn of the dilemma; Ik* will be in 
the position of asking for a mandamus to compel the allow¬ 
ance of a claim for the payment of which there is no appro¬ 
priation, which could not be enforced against the United 
States in the courts, and which for its payment is absolutely 
dependent upon the future bounty of Congress. The au¬ 
thorities cited infra on page 111 of this brief show that the 
writ of mandamus will never issue in such a case. 

The claim of the appellant is for longevitv pay between 
duly 1, 1878. and February 21. 1881. IIi> claim, if any 
there be. accrued to the petitioner on February 24, 1881. 

I he 11 atson case, upon which he relies, was decided March 
11. 1880. 


I he decision of Second Comptroller (lilkerson adverse to 
appellant's claim was given on June 20. 1800. By certifi¬ 
cates dated December K>, 1800, the accounting officers certi¬ 
fied that the claim had l>een previously disallowed, and re¬ 
fused to open the claim. Colonel Todd took no action 
whatever from 1800 until January, 1010, when he pre¬ 
sented a petition to the Auditor for the War Department to 
reopen his claim. I he present mandamus proceeding 
against the accounting officers was filed March 81, 101 1. 

It will thus be seen that the appellant s right of action ac¬ 
crued in 1881. If. as he claims, the II at non decision makes 
it the mere ministerial duty of the accounting officers to ren¬ 
der a decision in accord with his demands, fiis right to a 
mandamus under the Watson decision accrued in 1880. or. 
as he claims, became positive in 1800. when the accounting 
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officers refused to reopen his claim and dispose of it in ac¬ 
cord with the Watson decision. lie has, however, delayed 
over twenty years to apply to the court for a writ of man¬ 
damus to enforce his claim since the accounting officers have 
rejected it. 

In this connection we call attention to the decision of 
Comptroller Gilkerson in Colonel Todd’s case, on the ques¬ 
tion that the Watson decision is not authority for allowing 
claims more than six years old, as neither the Court of 
Claims nor the Supreme Court had jurisdiction to consider 
such class of claims. Mr. Gilkerson said: 

“It follows, therefore, if it can be shown that the 
claims now under consideration are not within the 
jurisdiction of the Supreme Court of the United 
States, then I think it will be admitted that the de¬ 
cision in the Watson case is not a binding authority 
upon the accounting officers. It must be remem¬ 
bered that the Watson case was brought in the Court 
of Claims, and that the jurisdiction of that court is 
by statute limited to claims arising within six years. 
Hence it follows the effect of the Watson decision by 
the Supreme Court is to be measured bv the statutory 
limit of the Court of Claims, and viewed in this light 
it will be found that all that can be claimed for the 
Watson decision is that an officer of the Army is en¬ 
titled to have his cadet service at the Military Acad¬ 
emy counted in the computation of his longevity 
pay, provided he hrings suit in the Court of ('Iniin* 
within si.r pears from the time his right accrued. 
This is the full legal effect that can be given to the 
Watson decision. Although it may l>e argued that 
the decision was rendered upon a construction of the 
act of 1838, still it cannot be said that the accounting 
officers are legally bound to follow such decision in 
cases over which the Court of Claims and conse¬ 
quently the Supreme Court of the United States can 
have no jurisdiction.” 

Colonel Todd’s claim is for longevity pay, and one of 
which the Court of Claims would have had jurisdiction had 






78 


lie made application to that court at the proper time, as 
was done in the Watxnn and Morton cases. It is a claim 
against the l nited States at one time cognizable by the 
Court of Claims. 

Section 1009, R. S., provides: 


"Leery claim against the l nited States cognizable 
by the Court ot (Maims shall he forever barrell unless 
the petition setting forth the statement thereof is 
filed in the court, or transmitted by the secretary of 
the Senate or the clerk of the House of Representa¬ 
tives as provided by law. within six years sifter the 
claim first accrues: Provided. That the claim of a 
married woman first accrued during marriage, or 
persons under the age of twenty-one years fiist ac¬ 
crued during minority, and of idiots, lunatics in¬ 
sane persons, and persons beyond the seas at the time 
the claim accrued entitled to the claim, shall not be 
barred if the petition be filed in the court or trans¬ 
mitted as aforesaid within three years after the dis¬ 
ability h as ceased: but no oth* r disabihti/ thou tlnt.se 
ennmerattd shut/ present ani/ claim iron) b< in>/ 
harm!, nor shall any of the said disabilities operate 
cumulatively.'’ (Italics ours.) 


The Court of Claims, in the case of Cotton vs. C nited 
States. 29 Ct. Cls., 207, in referring to this statute, said: 

“This is more than an ordinary Statute of Limita¬ 
tions which applies only to the remedy and leaves 
the obligation of the contract in force for some pur¬ 
pose's. It forever tnirs fin claim itself, and need not 
pleaded. (Finns ease. 12-> t\ S.. 227. 222: Cape 
Ann (iranite Co. ease. 20 C. Cls. R., 1. 17.V' 

In the case of Finn vs. Vnited States. 122 V. S., 227. the 
court said: 


“\\ e are of the opinion that the claim here in 
suit—although by reason of its character ‘cognizable’ 
bv the Court of Claims—cannot he made the basis 
of a judgment of that court. As the United States 
are not liable to be sued except with their consent, it 


■« 


4 


4 




* 




4 


4 


A. 


4 





79 


» 


* 


* 


« 


t . 


was competent for Congress to limit their liability in 
that respect to specific cases of action brought within 
the prescribed period. Nichols vs. United States, 7 
Wall., 12*2, 12(5. It appeal's from the findings of 
fact that more than ten years had expired after the 
claim first accrued before it was presented to the 
proper Department for settlement; and more than 
six years after the passage of the act of 18(58, Rev. 


Stat., sections 10(53-101)4, which authorize the head 
of an executive department to transmit to the Court 
of Claims for adjudication any claims which involve 
disputed facts or controverted questions of law, or 
the decision of which would affect a class of cases or 
furnish a precedent for future action. Consequently, 
in any view, this claim belongs to a class which 
under the express words of the act of 18(53, Rev. Stat., 
sec. 10(59, were ‘forever barred/ so far, at least, as the 
claims had a right to a judgment of the court against 
the United States. The duty of the court under cer¬ 


tain circumstances, whether limitations were pleaded 
or not, was to dismiss the petition; for the statute in 
our opinion makes it a condition or a qualification of 
the right to a judgment against the United States— 
except where the claimant labors under some one of 
the disabilities specified in the statute—the claim 
must be put in suit by the voluntary action of the 
claimant or be presented to the proper Department 
for settlement within six years after suit could be 
commenced thereon against the (lovernment. Under 
the appellant’s theory of the case the Second Comp¬ 
troller could open the case twenty years hence and 
upon the claim being transmitted by the Secretary 
of the Treasury to the Court of Claims that court 
could give judgment upon it against the United 
States. We do not assent to any such interpretation 
of the statute defining the powers of that court. 

“The general rule that limitation does not operate 
by its own force as a bar but is a defense, and that 
the party making such a defense must plead the 
statute if he wishes the benefit of its provisions, has 


no application to suits in the Court of Claims against 
the United States. An individual may tvaive such 
defense either expressly or by failing to plead the 


♦ 




statute: hat the <inventmeat has not eyprexxli/ or Ini 
implication conferral authority upon inn/ of its offi¬ 
cers to inure the liniitation imposed In/ statute upon 
xii its mjainst tie I'nital Statex in the Court of 
('/aims. (Italics ours.) 

In the case of Baltimore & Ohio /?. B. Co. vs. United 
States, 84 Ct. Ok, 4.S4, the court held that where the six- 
year period of limitation had expired after the accounting 
officers had adjudicated a claim, the head of a Department 
had no I Mover to transmit such claim to the Court of Claims 
so as to give that court jurisdiction. In other words, the 
head of a Department cannot confer jurisdiction on the 
court by the mere reference of a claim. 

The court said (page 50(>): 

If, therefore, the precedent conditions essential 
to the reopening of the case were not present as de¬ 
cided by the Comptroller, whose decision is held in 
the Cotton case as well as the Armstroni/ case in con¬ 
trolling. then the Secretary of War was without au¬ 
thority in the premises.” 

Tn the case of Kendall ex. I'nital States , 10? V. S. 128, 
appellants claim arose in December, 1805. Hi s petition was 
not filed within six years of that date and not until 1872. 
The (iovernment demurred and the petition was dismissed 
on the giound that the claim was barred. It appeared that 
the claimant was an adherent to the Confederate cause, and 
lie claimed to l>e under disability until December 25. 1808 
when by proclamation of the President persons engaged in 
the service of the insurgent government were restored to all 
their rights, privileges, and immunities under the Constitu¬ 
tion. 1 he claimant pleaded this disability as preventing the 
running of the statute above quoted; but the court held that 
the act in question contained restrictions which the court 
may not disregard. The Supreme Court said: 

“What claims are thus barred? The express words 
of the statute leave no room for contention. Every 
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claim—except tho<e especially enumerated—is for¬ 
ever barred unless asserted within six years from the 
time it first accrued. And that there might he no 
misapprehension as to the intention of Congress the 
statute 4 , after enumerating the cases to which the limi¬ 
tation of six years should not apply, declares that ‘no 
other disability than those enumerated shall prevent 
* any claim from being disbarred.’ The court cannot 

sr peradd tit tho.se cn n incrafed, a disahilif 1/ arising 
from the claimant's inability to truthfully take the 
required oath. It has no more authority to engraft 
that disability upon the statute than a disability aris¬ 
ing from sickness, surprise, or inevitable accident 
which might prevent the claimant from suing within 
the time prescribed. The appeflant s claim, if an;/ 
he had, accrued, within the meanina of the statute, 
alien the Government came under legal obligation 
to pay the amount thereof . In other words, it accrued 
against the Government when, had the transaction 
recited in the petition occurred with a citizen, it 
would have accrued against that citizen. That the 
claimant was at that time, or any time prior to De¬ 
cember 25, 18(>8, unable, by reason of his connection 
with the rebellion—a circumstance for which the 
United States was in no wise responsible—to comply 
with the terms upon which the Government had con¬ 
sented to be sued in the Court of Claims, is his mis¬ 
fortune, hut cannot have the effect of enlarging the 
time fixed by the Statute of Limitations. 11 is remedy, 
if the claim be a valid one, is to apply to the legisla¬ 
tive department of the Government.” (Italics ours.) 

In the case of Wifmn vs. t'nited States', 25 Ct. Cls., 339, 
it was held that the action of the W ar and Treasury depart¬ 
ments, adversely to the claimant, having been acquiesced in 
by him for more than twenty-three years before he presented 
the present claims to the Treasury Department, it was then 
too late for the accounting officers to receive and examine 
the same. Richardson, C. J., said: 

“For six years this court was open for him in 
which to file his petition, and for the same period he 
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lni^lit have presented his claims to the Treasury De¬ 
partment, whence they could have been transmitted 
here for a judicial determination and judgment under 
the provisions of the act of dune 2d, 1808, chapter 71 
(now Rev. Stat., sec. 1003); and in either case an 
appeal might have been had to the Supreme Court 
from the judgment of this court, hut la* waited until 
the opportunity of obtaining a judgment from which 
an appeal would lie on behalf of himself or of the 
Government to that court of last resort was lost before 
presenting his claims to the Treasury Department 
(Finn case. 123 F. S'., 227). 

'In oar opnuou the chum* ire re presented too late 
for the aeeonntin</ officers to reeeire and examine 
them:' (Italics ours.) 


From the almve authorities, we submit that the following 
rules are deducible: 

1. That the appellant’s claim was at one time “a claim 
against the Fnited States cognizable by the Court of Claims/’ 

2. That section 1099, R. S., provides that ‘‘every claim 
against the Fnited States cognizable by the Court of Claims 
shall he forever barred unless the petition" is filed, etc., which 
was not done in this case. This statute does not say that the 
Court of Claims shall have no jurisdiction, but that the claim 
itself is barred as though it never existed. It expressly desig¬ 
nates the class of claims that shall he barred upon the expi¬ 
ration of six years; that is. claims that woidd he cognizable 
by the Court of Claims. It does not say that the claims shall 
he barred onlv in the Court of Claims, but it does sav ex- 

• ‘ %J 

prcssly that the claim against the Fnited States shall Ik* 
barred, and in effect wherever presented, either to the ad¬ 
ministrative or judicial branch of the Government. 

3. The Colton case, supra, and other cases above quoted 

hold that section 1089 “is more* than an ordinary statute of 
limitations which applies only to the remedy. * * * It 

forever bars the claim itself." In the Finn ease, supra, the 
Supreme Court held that the oflicers of the Government can¬ 
not waive the provisions of section 1099, and we therefore 
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ask, IIow can the remedy sought by the appellant he granted 
without the different accounting officers waiving the pro¬ 
visions of section 1069, R. S., which enacts in effect that the 
Todd claim, under the facts set out in the petition in this 
cause, is forever barred? 

4. Section 1069, R. S., after enumerating certain classes 
°f persons, within neither of which classes the petitioner 
Todd comes, enacts: “But no oilier disability than those 
enumerated shol! prevent the claim from being barred” We 
ha\e seen by the Kendall case that the claimant, being con¬ 
nected with the insurgent forces during the Civil War, came 
under a disability which would suspend the running of the 
ordinary statute of limitations; but the Supreme Court held 
that it did not suspend the running of section 1069, R. S., 
t-a\ing: 1 he court cannot superadd to those enumerated a 

disability. \\ e submit that this court cannot superadd, to 
prevent the running of section 1069, a disability, if any, 
undei which the appellant Todd was laboring between the 
first refusal of the accounting officers to allow longevity pay 
prior to 1SS1 and the decision of the Supreme Court in the 
II at son case in 1889, so as to prevent the running of the 
statute. 

In any view’ of the case, we submit that section 1069 is 
not an ordinary statute of limitations; does not only apply 
to cases in the Court of Claims, but expressly states that every 
claim that may be cognizable by the Court of Claims shall 
be forever barred after six years. The case of the appellant 

was cognizable by the Court of Claims in 1881_over thirty 

years ago—and we submit that neither the Court of Claims, 
nor this court, nor any other court, nor the accounting offi¬ 
cers of the Treasury have jurisdiction in the face of the 
statute which prevents the officers of the Government from 
waiving the statute and which forever bars the claim, not 
the remedy, to take cognizance thereof. 

It is not possible to disguise the fact that the appellant has 
instituted this proceeding because, by reason of the Statute 
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of Limitations, ho cannot sue in the Court of Claims. If the 
Court of Claims were open to him he wouhl not for one 
instant have entertained the idea of asking for a mandamus 
against the appellants, because he knows he could not. for 
one moment, maintain his position in this court. lie has, 
for the time being, converted this court into a Court of 
Claims; and. having done so. we insist that he is hilly within 
the provisions of section 1909 of the Revised Statutes, which 
forever bars a claim not presented to the court within six 
vears from the time the cause of action accrued. 


The appellant is not entitled to a writ of mandamus, 
as he is barred by the Statute of Limitations. 

By section 120f> of our Code it is provided: 

* * * “Ami no action the limitation of which 

is not otherwise specially prescribed in this section 
shall he brought after three years from the time when 
the right to maintain Midi action shall have accrued. 

It has been heretofore shown that the appellant s cause of 
action on his claim for longevity pay accrued in 1881. 
and that therefore over thirty years have elapsed before he 
filed his petition for a writ of mandamus in this cause. I In* 
accounting officers of the Treasury denied the appellant's 
claim in 1890. and approximately twenty years have elapsed 
since such denial. If the appellant felt aggrieved by the 
action of the accounting officers, and conceived himself en¬ 
titled to a writ of mandamus to compel tlie accounting offi¬ 
cers to adjudicate his claim in accordance with his present 
contention, this court was then, in the year 1890. open to 
him to file his petition for a writ of mandamus, but he has 
delayed for twenty years. 

In its last analysis the remedy which the appellant seeks 
is to obtain an adjudication in his favor of his claim against 
the United States. To all intents and purposes the writ of 
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mandamus is sought to play the part of an action at law 
against the State, and it is submitted that the appellant’s 
claim and his right to have the accounting officers reopen 
his claim must lie restricted by the Statute of Limitations 
in force in this District. 

It is the action of the Comptroller Cdlkerson in disallow¬ 
ing appellant’s claim in 1890 that he contends he is injured, 
by. If the accounting officer was wrong then, in 1890, the 
appellant’s right to a writ of mandamus then accrued. He 
must, to entitle himself to the writ of mandamus, use dili¬ 
gence and promptly go into the proper forum, which is em¬ 
powered to grant the writ. It is claimed that he made de¬ 
mand on the accounting officers in 1910, and hence the 
statute cannot begin to run until after the refusal in 1910. 
But could any one say that if A owed a debt to B, that if B 
made a fresh demand on A over twenty years after the claim 
had accrued and denied by A and was again refused pay¬ 
ment that the Statute of Limitations begins to run from 
the last refusal? The question here arises: “Does section 
120") of the Code apply to mandamus proceedings 

There is nothing in chapter 42 of the Code, title “Man¬ 
damus,” which can he construed to exempt a mandamus 
proceeding from the category of anv other civil action. In 
fact, section 1276, in regard to the pleadings, provides that 
after the answer, further proceedings shall he had as if the 
petitioner had brought an action for false return. It will 
he noted in this connection that in cases holding that the 
Statute of Limitations in the respective States did not apply 


to mandamus proceedings, expressions are used as to man¬ 
damus “as pleadings in civil actions,” or as proceedings had 
“in the same manner as in civil actions.” No such expression 
is used in our Code; and it is believed that in States where 
it is decided that the Statute of Limitations did not apply to 
mandamus, in each instance they have some provision, 
which exempts mandamus proceedings which is not con¬ 
tained in our Code, or that the Statute of Anne is not in 
force in such States, as it is in the District of Columbia. 


♦ 




In the case of the Knifed States vs. Bunt well, 17 Wall., 
1304, the court, in speaking of the Statute of 9th Anne, chap¬ 
ter 20, said: 

“ 1 his statute was in force in Maryland when the 
District of Columbia was a part of that State, and 
lienee is in force in the District now.” 

Our Code provides that no action shall he maintained. 
The Supreme Court of the Cnited States has twice decided 
that a mandamus proceeding is an “action.*’ as will he seen 
from the following authorities, the lirst of which came up 
from the District of Columbia: 

Kendall vs. r. S.. 12 Pet., 7)24, til l: 

1 hat the proceedings on a mandamus is a case 
within the meaning of the act of Congress, has been 
too often recognized in this court to require any par¬ 
ticular notice. It is an action or suit brought in a 
court of justice, asserting a right; and is prosecuted 
according to the forms of judicial procedure.’’ 

Commonwealth vs. Dennison , 24 IIow., (>(>. 

97: 

“It is equally well settled, that a mandamus in 
modern practice is nothing more than an action at 
law Ik 1 !ween the parties, and is not now regarded as a 
prerogative writ.’’ 

In Chnmnxiro vs. Doffs. 2 Mont.. 242. 291-292, the court, 
after declaring that the Statute of 9th Anne was in force in 
Maryland as part of the common law when the District of 
Columbia was ceded, said: 

“By that statute the party applying for or prose¬ 
cuting a wiit of mandamus might plead to or traverse 
the facts contained in the return to the alternative 
writ, to which traverse the jierson making such return 
might reply, take issue or demur. And the statute 
goes on to provide: ‘And such further proceedings 
and m such manner shall he had therein, for the de- 
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termination thereof, as might have heen had if the 
person or persons suing such writ had brought his or 
their action on the case for a false return. And if 
any issue shall he joined in such proceedings, the 
person or persons suing such writ shall and mav try 
the same in such place as issue joined in such action 
on the case should or might have been tried.’ 9 
Anne, eh. 20. par. 2. 

‘‘This statute evidently incorporates an action on 
the case upon what was before the proceedings for a 
writ of mandamus. 

“The common-law authorities after this say that 
the proceedings in mandamus were assimilated to or 
were in the nature of an action. 3 Black. Com., 
204; Bac. A hr., title Mandamus. 

“The proceedings after the return to the alterna¬ 
tive writ have certainly all the indicia of an action 
at law. The decision of the United States Supreme 
Court, in the cases of Kendall vs. Stokes, Kendall vs. 
I ntted States , and Commonwealth vs. Dennison, 
should all, in my judgment, be considered with ref¬ 
erence to the statute of 9th Anne. This last case 
was instituted on an application made directly to the 
United States Supreme Court. ‘The practice in the 
I nited States courts, in cases of mandamus, prior to 
the act of Congress of June 1, 1872, was substantially 
identical with the practice at common law.’ High’s 
Extraordinary Legal Remedies, 372, par. 528. 

“In his opinion, in the last of the above-named 
cases, in support of his ruling that in modern prac¬ 
tice the proceedings in mandamus were nothing 
more than ‘an action at law between the parties,’ 
Taney, C. J., as before said, cites the above cases of 
Kendall vs. United States and Kendall vs. Stokes. 
The inference T draw from this is that the court in 
this case of Kentuekij vs. Dennison, adopted the 
practice that prevailed in the District of Columbia 
in proceedings in mandamus, and hence adopted the 
common-law proceedings in such cases as modified 

bv the statute of 9th Anne. 

«. 

“Courts, in referring to this statute of 9th Anne, 
treat it generally as a part of the common law. I 
cannot bring myself to the conclusion that so distin- 
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>bedand able a tribunal as the Supreme Court of 

! 10 l . n,te<1 S 1 t{ltes have held that the proceed- 

luiis m mandamus, without being modified as hv the 
dth of Anne, were nothing more than an action at 
law lietween the parties.’’ 

In Stale vs. School District. 20 Xeb.. .'> 20 . .',27-8. the court 
held that mandamus would not lie to compel the school 
hoard t„ report the indebtedness of a district, and compel 
the levy of a tax to pay the same, where the claim was hai red 
hy the Statute of Limitations. The court said: 

“This new view if it may he called so, has been 
so well settled and so apparently proper, that our 
brother Maxwell m Ins work hud adopted it. and 
smi that in modern practice mandamus is nothin** 
mure than an action at law between the parties’ 
(Maxwell. PI. & Pr.. 720.) And while this principle 
cannot be misunderstood in this Stiite. it does not 
seem to he less common to others. In the case of 
Dewcnt vs. Holder. 12<> III.. ISO. it was held ‘that 
mandamus was an action at law, to he governed hv 
the same rules of pleading as in other actions, and 
was within the limitation act which provided that 
all actions founded upon any judgment shall he 
commenced within sixteen years after the cause of 
action accrued, and not thereafter.” ’ The Supreme 
( ourt of Illinois held, further, that the defense of 
this statute was good, and said that ‘obviously this 
proceeding was comprehended within the term “ac- 

t / 1 ° n s-Mll " 4 ^ Statute - (Peoria County e#. Gor- 

‘ Mr. J. L. High, in his important work on Extra¬ 
ordinary Remedies, sec. .‘too, lavs it down that, in 
cases where the aid of mandamus is sought to compel 
public officers to draw their warrant for the payment 
of n *»nev, ‘the right to relief, in this class of' cases 
may be barred by the Statute of Limitations.’ That 
we believe to lie this case, and we hold broadly that 
oui Statute of Limitations, although confined in 
terms, applies to all claims that mav lie made the 
ground of action at law in whatever form thev may 
be presented, the same falling within the meaning 
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?" d of ™ of the Code, when not fall- 

It tines not seem doubtful, from the precedents 
i"" 1 ‘"‘"‘o'ltics cited. dial the demurrer in this case 

•Tim- "{i ke "' 1 '•'/'! " ,i " ,hc >Stiltu,c "f limitations is 

a oar to tlie writ. 

Tn ( Inc, I I/O .V. II'. Ill,a,Cl), rx . Crane, 1 1:1 U S 404 j t 
was held that mandamus was an ordinary action under the 
Io"a Code, which provides that -‘the pleading and other 
proceedings m an action in which a mandamus is claimed 

, 'f ! ,e . Silme 1,1 11,1 'Spools as near as may he. and the 
costs shall he recovered hy either party, as in an ordinary 
action for the recovery of damages.” 

In the courts of the District of Columbia mandamus pro¬ 
ceedings have uniformly been treated as actions at law. and 
the Code even provides that a jury may he summoned to try 
the issues raised hy the pleadings. A motion for a new 
trial may he made, and the ancient theory that writ of man¬ 
damus was a prerogative writ, which can he issued only hv 
the authority and in the name of the sovereign, has long 
since been superseded hy the present form of bringing the 
action by petition on the relation of the United States” hut 
no application to the Attorney General or to any other Gov¬ 
ernment official is required to obtain leave to tile the peti¬ 
tion. I 11 all respects the proceedings are treated as a civil 
action, and, as was said in the ease of Can, nun, wealth vs. 
Dean,sun, supra, the mandamus “in modern practice is 
nothing more than an action at law between the parties.” 

In the ease of Peoria County vs. (lord,,,,, 82 Ill.. 435 a 
petition for a writ of mandamus was filed by one whose land 
had been condemned, and awarded a judgment for the value 
thereof against the county to compel the payment of the 
judgment of condemnation. More than sixteen years had 
elapsed between the date of the judgment and the filing of 
the mandamus proceeding. It was held that the mandamus 
proceeding was based by the Statute of Limitations of Illi- 
nois, which provided: 

2340—12 
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All actions founded upon anv * * * • i 

mer.t shall be commenced within'sixteen vears after 
t e t<UI>e a( 'tion accrued and not thereafter,” 
the court saying: 

tMnmusty, this proceeding is comprehended 
"ithm the term ‘action’ used in the statute.” 

The following authorities hol.i that a nw.nlu.inw nroece.]- 

! I , 1 ,K *r";' rll :" r or " ,ivil »•!«»,. ti. e .„«,ni..g «r 

tile Statute limiting actions or civil actions: 

Uor/n, rs. lit hi nl of Education, 2 Cal. App., 418. 

Botes rs. U re,/or//, 22 Pacific, (‘>82. 

Prescott rs. (ionser, 24 Iowa, 175. 

Pcnno Count,/ rs. (Jordon, 82 III.. 4 ;;.“,. 

State rs. King, 24 Neb., 190. 

Pcopfe rs. Marsh, 82 N. V. App. Div., .‘>71. 

Auditor rs. Halbert, <8 Kentucky, A77. 

Prople rs. French, 12 Abb. X. C., 150. 

The case of Duke rs. Turner, 204 V. S., 022 (cited on 
page 21 . Appellants Brief), is not in conflict with our con¬ 
tention that the Code of the District of Columbia applies to 
mandamus proceedings in this District. In the Duke case 
t o (pit>tdon \\a> whether a mandamus proceeding was a 
’’civil action.” and the court held that, as the proceedings in 
ahoma in mandamus was governed by the Code of that 
State, which provided that the pleadings should be governed 
in the same manner “as pleadings in a civil action,” and as 
proceedings m mandamus were never regarded in Oklahoma 
as an action at law. or a suit in equity, mandamus was not 
a * civil action under the provisions of the Statute of Limi¬ 
tations of Oklahoma. The difference in the provisions of 
the Code of Oklahoma and of the District of Columbia are 
apparent, and hence the Dub case is readily distinguishable. 

it is therefore Aspect fully submitted that the action in 
mandamus, not having been filed within three vears after 
the alleged right accrued, is barred by the Statute of Limita¬ 
tions m force in this District. 
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The writ of mandamus ought not to be granted 
where laches are shown. 


Without abandoning the contention that the Statute of 
Limitations in this District is a complete bar to mandamus 
proceedings, it is submitted that the granting of a writ of 
mandamus is within the sound discretion of the court, and 
when it is apparent that petitioner has slept upon his rights, 
the writ will he denied. The writ of mandamus being an 
extraordinary legal remedy, the action must he prosecuted 
with diligence. Where no excuse is shown for a failure to 
prosecute the action the court should, in the exercise of its 
discretion, refuse to issue the writ of mandamus. 

In the case of Waddell vs. United States, 25 Ct. Cls., the 
court, in applying the doctrine of laches, said: 

1 he first claim, disallowed more than thirty-five 
years ago. has passed beyond the control of the ac¬ 
counting officers. * * * The second claim * * * 

is therefore a stale claim which the accounting offi- 
<‘(i's have no right to receive, examine or settle. 

* * stale claim is one that has not been pre¬ 

sented for payment for a long period of time, during 
which the claimant has slept upon his rights and 
thus created a presumption that the claim was never 
an honest or a just one. * * * The courts of 

equity usually follow the law and adopt the Statutes 
of Limitations, as fixing the period beyond which 
delay requires explanation, and which, unless satis¬ 
factorily accounted for. will constitute a bar to de¬ 
mand. II c see no reason why the accounting officers 
mag not rightly adopt the same rule.” 

See also— 

Wilson vs. United States, 25 Ct, Cls., 339, supra. 


Thus the Court of Claims has expressly recognized that 
the accounting officers of the Treasury may refuse to con¬ 
sider stale claims. The appellant, Todd, seeks a writ of 
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mandamus to compel the accounting otlicers to do that 
which the Court of Claims has held they should not he com¬ 
pelled to do. 

1 he Statute of Limitations has been applied to mandamus 
proceedings by analogy, even where they were not consid¬ 
ered to he a technical bar. Irrespective of the question 
whether the Statute of Limitations applied to mandamus 
proceedings, it is well settled that laches is a good defense to 
such proceeding. It is respectfully submitted that the fol¬ 
lowing authorities fully support the doctrine just an¬ 
nounced : 


Tn the case of McTlac vs. .4 adz/or-Gcnc/vd, 14b Mich., 
;>94, the appellant had paid the amount of delinquent taxes 
at a tax sale of the property. The property was redeemed 
and the amount of redemption paid to the State, which re¬ 
fused to pay it over to appellant. TTe brought mandamus 
proceedings seven years after his claim accrued against the 
Auditor General to compel a refunding of the amount paid. 
'Phe court, in denying the writ on the ground that his was a 
stale claim, said: 


‘‘The claim of the relator arises from a contract 
of purchase, his contention being that, by the terms 
of the statute under which it was made, the subse¬ 
quent redemption gave him a right to have the con¬ 
sideration paid refunded by the State. Were this 
claim against a private person, assumpsit would be 
his remedy, and an action would be barred in six 
years from the time when the right accrued. Tn 
such a case mandamus would not lie. for want of 
another remedy. Tf it may be resorted to here, it 
must be upon the ground that an action cannot he 
brought against the State by a private person, and 
that mandamus is a proper remedy by which that 
rule may be avoided, if not evaded. To this must be 
added the claim that the Statute of Limitations must 
be restricted to actions of debt or assumpsit, and has 
no application to a case where mandamus may be 
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made to perform the function of such an action, in¬ 
asmuch as mandamus is neither an action of debt nor 
assumpsit. 

“No good reason is suggested for saving that the 
claim of a private person against the State should 
not be subject to the same Statute of Limitation that 
the same claim against another private person 
would be. 

******* 

“Were this a suit in equity, the rule that equity 
follows the law would apply, and the statute would 
in effect be applied by analogy. Such has been the 
holding of this and many other courts. Especially 
‘where a party has once had an adequate remedy at 
law, of which be might have availed himself in the 
ordinary forum, equity will deny any relief to him 
because of bis own laches and neglect, whatever the 
intrinsic merits and equities of his case may be, and 
will not permit him so to evade the plain provisions, 
of the statute. 19 Am. and Eng. Encvc. of Law 
(2d ed.), L>7, and note; Blanchard vs. Church, 47 
Mich.. 94-1; Jenny vs. Perkins, 17 Mich., 28; Smith 
vs. Davidson, 40 Mich., 032; 2 Beach on Trusts and 
Trustees, sec. 008. 

“To all intents and purposes this writ is made to 
play the part of an action at law against the State. 
The writ of mandamus is a discretionary writ, and 
will not be issued when inconsistent with justice. 
To that extent, though a legal process, it is governed 
by equitable principles, and should not be used where 
legal redress would ordinarily be barred bv the Stat¬ 
ute of Limitations. The equitable doctrine of laches 
should in such case be applied. 

“The relator has permitted his claim to rest for 
more than seven years, and it should be treated a 
stale claim. As this will dispose of the proceeding, 
it is unnecessary to discuss the other questions.” 

In Field vs. Oswego, 28 Fed., 55, it was held that the 
right to prosecute a writ of mandamus to enforce the collec¬ 
tion of a judgment against a municipality is limited to the 
same period of time within which execution may be sued 
out on such judgment. 


\ 



To the same effect is the decision in Mr A leer vs. Clay 
Countn, 42 Fed., H65. 

In Beadles vs. Smyser (Okla., 1000), 87 Par., 202, it was 
held that mandamus will not lie to compel payment of a 
judgment which has become barred by tbe Statute of Lim¬ 
itations, which judgment the plaintiff has failed to revive 
before the expiration of the period of limitations. 

To the same effect is Beadles vs. Fry, 2 L. K. A., 855. 

In Bates vs. (ireyory (Cal.), 22 Pac., 080. it was held 
that an action for mandamus cannot be maintained to com¬ 
pel the lxmrd of trustees to issue bonds, as required by an act 
of 1804, in exchange for bonds previously issued, where the 
latter bonds have since the act of 1804 become barred by 
the Statute of Limitations. 


In People rs. Supervisors, 12 Barb.. 440. it was held that 
a proceeding in mandamus should by analogy be commenced 
within “the time given by the statute to obtain a remedy 
for injuries substantially of a similar character in the ordi¬ 
nary way, if that could l>e pursued.’* 

In Chapman vs. County of Douyhis, 107 I . S., 348, 355, 
the court said: “The writ (of mandamus) may well be re¬ 
fused when the relator has slept upon his rights for an un¬ 
reasonable time.*' 

In People r.r ref. Steinson vs. Board of Edueation, 158 
N. V.. 125, the court, after stating the facts, said: 

“Lpon these facts, showing a delay of about six 
years in instituting the present proceeding, the rela¬ 
tor was chargeable with a laches, which was not shown 
to be excusable. lie had been advised in the prior 
proceeding as to his mistake in the remedy selected. 
It was incumbent upon him. if he desired to avail 
himself of the present remedy, to proceed without 
unreasonable delay and not having done so. but hav¬ 
ing persisted in prosecuting the other remedy by way 
of two appeals, it was quite competent for the court 



below, in tbe exercise of its discretion, to deny the 
application for this writ, because of the delay of the 
relator in applying for it.” 

In State ex ret. Priddi/ et at. vs. Gibson, 187 Mo., 586, 555, 
the court, in denying a writ of mandamus on the ground 
of laches, said: 

“And among the things appealing to the discretion 
of the court are laches, and herein of mere delay not 
necessarily sufficient to involve the bar of Statutes 
of Limitations. * * * 

“Tn People ex ret. vs. Severn Common Pleas , 2 
Wend., 264, one year was too long to wait to set aside 
certain proceedings. In Vason vs. Gardner , 70 (la., 
517, four months’ delay in applying for a writ on a 
judge, nisi, to settle a bill of exceptions was held 
fatal to the remedy. In Estate of Depeaux vs. Peek, 
118 Cal., 522, six months was held too long to wait 
for an application to the Supreme Court to settle a 
bill of exceptions. * * * In another case a lying 
by for five months in a settlement of a bill of excep¬ 
tions was held laches. MeConouglxeij vs. Torrence, 
124 Cal., 830. 

“In this case application is made for mandamus to 
compel the settlement and signing of bills of excep¬ 
tions over a year after the trial judge had refused to 
settle and sign them, and over a year after the relators 
knew of his refusal, and we are of opinion the delay 
is ground for refusing a peremptory writ, unless the 
excuse offered is effective. Is it? We think not.” 


In People ex rel. Connolly vs. Board of Education, 114 
App. Div., 1, a writ of mandamus was denied on the ground 
of laches, the court saying: 

“I am of the opinion that the motion for a per¬ 
emptory writ of mandamus should have been denied. 
A delay of nearly sixteen months—in the absence of 
anv explanation—constitutes such laches on the part 
of the relator that he was not entitled to the relief 
sought, even though he would have had a legal right 
to be reinstated had he promptly made his applica¬ 
tion. 
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"Til People e.r ret. Young vs. Collins, 0 A|»|». Piw, 
407, it wns held. where an honorably discharged vet¬ 
eran claimed to have been improperly removed from 
his ]H>sition. that lie was guilty of laches in as much 
as he had allowed more than four months to elapse 
before applying for a mandamus to comjiel his rein¬ 
statement. 

“In People ex ret. Croft vs. Keating, 49 App. Div., 
120, it was held that the failure of a veteran to insti¬ 
tute a mandamus proceeding until nine months after 
his removal was fatal unless satisfactorily explained. 

“The Collis case was cited with approval in People 
ex ret. Milter vs. Sturgis, S2 App. Div., 580, where an 
order directing the issuance of a peremptory writ of 
mandamus to restore the relator to a position in the 
tire department was reversed upon the ground that 
the relator was guilty of laches, he having waited for 
a year and five months before instituting the proceed¬ 
ing, and no excuse being presented for the delay. 

“Here the return to the petition alleged that the 
relator's cause of action set out in his petition did 
not accrue within four months before the institution 
of the proceeding and in addition alleged that he was 
guilty of laches in that lie had neglected to begin his 
proceeding until a period of sixteen months had 
elapsed after his cause of action accrued and no facts 
were stated showing any reason for the delay.” 

In Kenneulfg vs. Citg of Chicago, 220 Ill., 485, 502, it was 
said: 

“It is clear that the appellant has been guilty of 
laches in not sooner presenting his application for 
restoration to the position, which he claims. ‘The 
granting of the writ of mandamus is discretionary 
with the court in view of all the existing facts, and 
with due regard to the consequences which may re¬ 
sult.* People vs. Ketehu in, 72 Ill., 212; People vs. 
Board of Supervisors of Adams Countg, 1<S5 id., 288. 
In People ex ret. vs. Board of Supervisors, 185 Ill., 
288, we said (p. 298): ‘Courts, in granting or re¬ 
fusing writs of mandamus, exercise judicial discre¬ 
tion. and are governed by what seems necessary and 
proper to l>e done in the particular instance for the 
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attainment of justice. Courts, in the exercise of wise, 
judicial discretion, may, in view of the consequences 
attcm ant upon the issuing of a writ of mandamus, 
ret use the writ though the petitioner has a clear legal 
right for which mandamus is an appropriate remedy.’ 

* ‘W ithout considering or determining the 
other questions raised upon this appeal, it seems to 
us the order appealed from should not have been 
made by reason of the delay and laches on the part 
o! the relator in demanding reinstatement in the of¬ 
fice. from which he had been discharged, and in ap¬ 
plying for a mandamus to compel such reinstate¬ 
ment.’ ” 

In George Creel: ('on! Sc Iron Co. ex. Countg Conwmis- 
xioih rs, o9 Md., 2*)«). the court held that where taxes had been 
paid under a mistake of fact, the party receiving them is 
bound to refund, and after an action of assumpsit a man¬ 
damus would be the proper remedy to compel the county 
commissioners to levy a tax for this payment, but as the 
relator delayed three years in making application for man¬ 
damus since the last payment of taxes, it was held that the 
writ of mandamus should be refused on account of the re¬ 
lators laches. Mr. Justice Alvev speaking for the court said 
(p. 262): 

“But we are of opinion that the reason and policy 
of the statute (of limitations) should be considered, 
and be allowed application by way of analogy, in 
determining the question as to the right of the ap¬ 
plicant to obtain the benefits of the writ of mandamus, 
in cases circumstances like the one before us. The 
authorities would seem to be quite conclusive in sup¬ 
port of that proposition.” 

In Trent vs. McGavgheg, 85 Tex., 478, 487, the court said : 

“It is sufficient reason for refusing the writ here 
applied for, that the plaintiffs have slept so long on 
their rights that the facts have become obscured, and 
that so far as this court can see the determination of 
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tlie litigation would mo>t probably require the de¬ 
cision of doubtful questions of facts. Upon this 
ground alone we deem it proper to dismiss the ca<e 
without passing upon any other question presented.” 

In II ullrott rs. Mayor, 51 Mich., 249, the court denied a 
writ ot mandamus to enforce payment of a claim for salary 
where the relator first elected to sue in assumpsit but left the 
action undetermined, and, after ten years had passed from 
the date of his claim, solicit his remedy by mandamus from 
the appellate court. That court said: 

“As respects his remedy, the demands have be¬ 
come stale and public policy is against extending it 
to such eases.” 

In Clark vs. Treasurer of Jersey City, 42 X. J. L., 94: A 
writ of mandamus was refused where there had been a delay 
of six years in presenting warrant to city treasurer for pay¬ 
ment. It appeared that for six years after the date of the 
warrants the approval of the mayor to the warrants, as was 
required, had not been obtained. Such approval was given 
in his absence by the president of the hoard of aldermen, 
who had authority to act. after being twice refused by former 
mayors. The writ of mandamus was asked to compel pay¬ 
ment by the city treasurer. The court said: 

“ddie writ of mandamus cannot be claimed by the 
relator a< his right. The court in its discretion will 
refuse it if circumstances appear which render the 
justice or propriety of its allowance doubtful. One 
of tin* grounds on which the courts deny its use in the 
collection of debts is where he who seeks its aid is 
chargeable with unreasonable delay in assertimr his 
claim. 


In State rs. Kirby, 17 S. Car., 5(>3, it is said: 

“The rule, however, is. that where there is un¬ 
reasonable delay, the court will, in the exercise of its 
discretion, refuse to issue the writ. Moses Mand., 190; 


4 
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1 Iicdf. Ry., 658 and cases there cited. See( also 
King vs. Sta in forth, 1 M. & S., 32; Peoplb ex Ref. 
Phelps vs. Del. Comm. Pleas, 2 Wend., 264; and tlie 
authorities collected in a note in 2 Johns Cas., 217. 
In this case the relator delayed about ten years since 
his claims were allowed, and for about seven years 
since they were refused payment; and in his petition 
he suggests no reason for such delay. * * * 

“We are unable to discover anv sufficient reason, 
or. indeed, any reason at all, for this extraordinary 
laches on the part of the relator, and therefore, in 
the exercise of that discretion to which such an a|>- 
plication appeals, we feel bound to refuse the writ 
prayed for.” 


In State vs. Appleby, 25 S. Car., 105, it is said: 

“In this case application for the writ of man¬ 
damus was not made until September, 1884, nearly 
nine years after the old board of commissioners en¬ 
dorsed the order of the relator, eight years after the 
last payment thereon, and more than six years after 
its rejection by the Commission, and formal notice 
of refusal to pay. Under these circumstances the re¬ 
spondents insist that ‘eight years having elapsed since 
tin* claim was declared invalid and not a part of the 
bona fide indebtedness of Colleton county, the re¬ 
lator has lost his right to the writ by his laches.* The 
relator insists that there has been no laches on his 
part as shown by the fact that he has not slept over 
liis rights; but during the whole period indicated 
continued to demand payment of his claim. * * * 

“In this respect we are unable to distinguish tin’s 
case from that of The State vs. Kirby, 17 S. C., 564.” 


In Manchester vs. Furnald, 71 N. IT., 153, a petition for 
mandamus to correct eTror in valuation of taxable property 
by assessors was denied, on the ground that the proceeding 
was not seasonably brought nine months after the appraise¬ 
ment of the property. The court said: 

“Any unnecessary or unexplained delay in bring¬ 
ing the petition, in view of the character of the pro¬ 
ceeding and the relief asked, would be fatal to its 
maintenance.” 
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In State ex ret. Beach vs. Ilist. Ct„ 29 Mont., 265 it is 
said : 

“ r l lie piirjM>sc of the writ (mandamus) is so ; n>- 
pnrent that any unreasonahle delay defeats its ob¬ 
ject. (Delay six years.) 

In Chinn vs Trustees. % 2 Ohio. 290, it was hold that there 
i> no Statute of Limitations m Ohio applied to mandamus. 

The court m defining an application made in 1873 under 

payment of bounties to veteran volunteers,*’ made under aO 
of 180/ (o\ei six \ears) tor mandamus to compel defend¬ 
ants to deliver $100 bond to relator, said: 

“Where relator has slept upon his rights for an 
unreasonable length of time, especially if the delay 
be prejudicial to the defendant, or to the rights of 
other persons, the court, in the exercise of a sound 
discretion, may refuse the writ.*’ 

In Avert, vs. Township Bnartl. 79 Mich.. 922. the court 
hold a delay of more than six years to demand |>avment of 
township and highway orders, or to apply for mandamus 
to compel such payment, if unexplained, will har such relief. 

In Hill vs. Filzt/enihl. 79 X. K.. 825 (Mass.), it is said: 

“ file granting of the writ lieing discretionary, the 
ipinedy is haired it the petitioner unreasonahly 
neglected to enforce his right. Hill vs. Cnuut'u 
(onnu r. 4 dray. 414: Wat,Iren vs. Lee. 5 Pick.. 92.9- 
Murra,, vs. Steve its. 11(1 Mass.. 97): ./. II. Wentworlh 

1 " "d'l 1 ;, 1 ' 11 Milss - 02; Streeter vs. Worcester, 

1 (i Mass., 29.” 

To the same effect are the following cases: 

True vs. .Malvern. 4.9 X. II.. 7,0.9 (delay one year). 
h.rjlestou es. Keuf. 7,0 Mich.. 147 (delay two years'! 
l"U">r rs. lion r<f. 57 X. Y. L.. 378. 

State ex. Bnartl. 107 La.. 102. 

Cross rs. Cross. 90 X. Car.. 15 

Slate rs. Supreme Court. 15 Wash., 314. 
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People vs. Seneca, 2 Wend., 264. 

Territory vs. Potts, 3 Mont., 364. 

And authorities cited in note, 9 Am. & Eng. Annotated 
Cases, 845-846. 

We therefore respectfully submit that as the appellant’s 
claim accrued, if at all, on February 24, 1881, and as the 
Supreme Court interpreted the law. which as he claims de¬ 
cided his right to the writ of mandamus by the Watson de¬ 
cision in March, 1889, and as the Second Comptroller, (lilk- 
erson, denied to allow his claim in June, 1890, and as the 
present proceedings were not filed until March, 1911. 
the appellant has been guilty of such gross, inexcusable 
laches as to debar him to any right to the writ of mandamus. 


Mandamus should be denied when the relator has, 
through his neglect, lost the benefit of a legal remedy 
to which he was once entitled. 


“Nothing is better settled than that the writ of 
mandamus cannot he used in perform the office of an 
appeal or a writ of error, or granted in any case where 
there is another adequate remedy.” 

Moore vs. t\ S., 22 App. D. C., 602. 

Knifed States vs. Dncll, 172 V. S.. 576. 

Re Key, 189 U. S., 84. 

Ex parte Newman, 14 Wall., 152, 165. 

Seymour vs. fV.. C., 2 App. 1). C., 240, 245. 

Seymour vs. Prodie, 10 App. I). C., 567, 569. 


In the Newman case, (supra) the Supreme Court said: 

“Nor will the writ be issued to direct what judg¬ 
ment or decree such a court shall render in any 
pending cause. * * * Nor will the supervisory 

court interfere in any way to control the judgment 
or discretion of the subordinate court in disposing of 
the controversy.” 
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In tlu* Moore case (supra) this court said: 

“Mandamus can only be resorted to when every 

• « 

remedy fails. It is an extraordinary writ and should 
only be used on extraordinary occasions.” 


The principle above announced, that mandamus will not 
lie where the plaintiff has another adequate remedy, is so 
well established as not to require further citation of au¬ 
thority. 

«• 

We h ave just referred the court to numerous authorities 
that mandamus will be denied where the relator is guilty of 
laches. The courts have, in reaching such conclusion, based 
their decision bv analogy with the equitable doctrine relating 
to laches. In other words, the relator must be prompt in 
seeking a writ of mandamus, and if be has slept upon hi< 
rights the court will refuse the writ. The question arises 
in this case whether the appellant, having once had a full, 
ample, and complete remedy in the Court of Claims, can 
wait until he is prevented from asserting that right in the 
court which was open to him. and until the Statute of limita¬ 
tions has run against his claim, and then apply to the Su¬ 
preme Court of the District of Columbia for a writ of man¬ 
damus. basing bis right thereto on the ground that he has 
not an adequate remedy at law. 

This court, in the case of 1'nitrtf States e.r rel. Lairs vs. 
Davenport, 24 App. D. C.. 507, and in the case of Garfield 
rs. United Staffs ex ret. Turner. 21 App. D. C.. 220, an¬ 
nounced the rule that: 

“If the relator has. through his neglect, lost the 
benefit of a legal remedy to which he was once en¬ 
titled. relief will be denied however, meritorious tlie 
proceedings may be on other grounds. 

In each case this court quotes with approval the following 
rule announced in Spelling on Injunction and Legal Reme¬ 
dies. section 1280: 
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' bile the remedy by mandamus is not equitable, 
but. strictly legal, yet by analogy to the principles 
prevailing in courts ot equity it is a uniform require¬ 
ment. that the relator in seeking this remedy come 
into court with clean bands. If the proceedings have 
been tainted with fraud, or if the relator Inis through 
/"* neglect lost the benefit of a legal remedy tit which 
he teas once entitled, relief will be denied, however 
meritorious the proceedings mag be on other 
grounds. (Italics ours.) 

In the case of Rlokke vs. Stanley, 109 Ill., 192, the court 
said : 

“We think it contrary to the policy of the law that 
mandamus should issue where its sole purpose and 
eflect is, as is here, to relieve from the consequences 
of the mistakes or omissions of the party applying 
for it.” J 11 J ^ 


The court's attention is particularly directed in this con¬ 
nection to the following cases, appearing on pages 92-94 of 
this brief: 

MacRae rs. Auditor General, 140 Mich., T>94. 

Field vs. Oswego, 28 Fed., 55. 

Me Alee r rs. Clay County, 42 Fed., 605. 

Readies vs. Smyser, 87 Pacific, 282. 

Beadles vs. Fry, 2 L. R. A., 855. 

Rates vs. Gregory, 22 Pacific, 083. 

People vs. Supervisor, 12 Barb., 440. 


In each of these cases it was held that mandamus would 
not lie where the petitioner bad by his delay lost his right to 
assert his claim in a direct action for the recovery thereof. 

The case of MacRae vs. Auditor General (supra) is very 
similar in facts presented to the case now under consider¬ 
ation, and the court there, in denying the writ of man¬ 
damus, said: 


“\\ ere this a suit in equity, the rule that equity 
follows the law would apply and the statute would in 
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effect he applied l>v analogy. Such has been the hold¬ 
ing of this and many other courts, especially where 
a party has once had an adequate remedy at law of 
which lie might have availed himself in the ordinary 
forum. Kquity will deny any relief to him because 
of his own laches and neglect, whatever the intrinsic 
merits and equities of his case may he, and will not 
permit him to evade the plain provisions of the 
statute. * * * To all intents and purposes, this 
writ is prayed to till the part of an action at law 
against the State. * * * The relator has per¬ 

mitted his claim to rest for more than seven vears, 
and it should l>e treated as a stale claim/’ 

We also call the court’s attention to Mr. Justice Alvev’s 

4 

decision in the case of Ceorye Creek Coal & Iron Co. vs. 
County Commissioner*. 59 Md., 255, in which case a man¬ 
damus was refused where the partv bv his neglect had lost 
the legal remedy to which he was once entitled. 

There is no doubt that if the relator’s claim is valid, the 
Court of Claims was one time open to him for the enforce¬ 
ment thereof. Under the above authorities, if he has lost 

his remedv in the Court of Claims on account of the limita- 
« 

tion, in which he is entitled to enforce his action, having 
intervened, he may not plead his own neglect as a basis upon 
which lie is entitled to a writ of mandamus. 

No rule is better settled than that a writ of mandamus 
will never issue except in a case where there is no other ade¬ 
quate remedy, and that it is an extraordinary writ, and 
should only he issued on extraordinary occasions. The peti¬ 
tioner must therefore show diligence, or relief will not he 
granted to him. It is no answer for the appellant to say 
that the right to sue in the Court of Claims is now barred by 
the Statute of Limitations, and hence he is entitled to a 
writ of mandamus. That would allow him an advantage for 
failing to pursue his remedy in the proper time—an ad¬ 
vantage from his laches, neglect, and delay which would 
be contrary to reason, theory, and the practice of law. 
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1 here is nothing harsh or unreasonable in this rule. It 
is not a ease in which it can he claimed that equity and 
justice are sacrificed to an artificiality or technicality of the 
law. Experience has demonstrated the necessities of pro¬ 
viding different remedies for different wrongs, and different 
courts in which these respective remedies are to he pursued; 
and it a suitor is found in the wrong court, no particular in¬ 
convenience results from his transfer to the proper forum. 
So if, by his negligence and delay, he has lost his remedy 
in any particular court, the responsibility rests on his own 
shoulders, and he has no just grounds to complain against 
the law. 

Mr. Justice Anderson, in denying the writ and dismi dtm 
the appellant's petition in the court below, based his decision 
solely upon this point and said (Rec., pp. 37-38) : 


‘‘The one remedy open ti> the petitioner was a suit 
in the Court of Claims, which he should have availed 
himself of during the period of limitations, and 
having failed to do r-o. his right is barred. * * 

The remedy in tlie Court of Claims having been lost 
by the expiration of the period of limitation, and the 
United States not having consented to be sued else¬ 
where. this court has no jurisdiction to enforce the 
petitioner's alleged cause of action in the proceed¬ 
ings now instituted.” 


It is respectfully submitted that the action of the lower 
court in deriving the writ of mandamus was correct and that 
this court should affirm the decision, in analogy with the 
equitable doctrine repeatedly announced in mandamus cases, 
and thus follow the rule that it lias announced in the Ltnrs 
and Turner cases, supra, that where the relator “has, through 
his neglect, lost the benefits of the legal remedy to which he 
was once entitled * * * the relief will he denied him, 

however meritorious the proceedings may be on other 

grounds.” 
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The writ of mandamus will not lie against an audit¬ 
ing officer to compel action by him on a claim, when, 
by reason of the Statute of Limitations, no recovery 
could be had on the claim in an action against the 
State or municipality for that purpose. 


People t.r rei. vs. Syracuse, 78 X. Y., 5(3. 

People ex ref. vs. Chapin, 104 X. Y., 0(3. 

People ex ref. vs. Preston, 0*2 Ilun. (X. Y.), 185. 

Xor will mandamus lie to compel municipal authorities to 
le\\ a tax. to pay a judgment against 11 it* municipality 
which has become barred by the Statute of Limitations. 

Me A leer vs. Cloy Co. y 42 Fed. R., 005. 

Stewart vs. Justices, 47 Fed. R., 482. 

Dempsey vs. Oswego Tp.. 51 Fed. R., 07. 

In the case of (ommonwealth vs. Poutuetl, 13 Wall. 
(I . S.). .>20. it appeared that Congress had passed an act 
duly 27. 1801. directing the Secretary of the Treasury to 
refund to any State whatever sums of money should he ex¬ 
pended by it in raising troops for the suppression of the 
rebellion. I>y the act of duly 12. 1870 ( It; Stat.. 250), this 
provision of the act of duly 27, 1801, was repealed, the 
repeal to take effect duly 1, 1871. so that the claim of any 
State to a refund would he barred unless presented prior 
to dul\ 1. 18<1. 1 he State of Kentucky having failed to 

present its claim to the Secretary of the Treasury"in person 
before duly 1. 1871. the Supreme Court of the United States 
held that a mandamus would not lie to compel the delivery 
of a warrant for the amount of the claim, which had been 
prepared by order of the acting Secretary of the Treasury 
June 30, 1871. but was withheld in order that it might 
have the approval of the Secretary of the Treasury upon 


bis return to this city. The court ignored what had been 
done by the acting Secretary and held that, as a matter of 
fact, the State had not presented its claim within the re¬ 
quired time. 

M e submit that these authorities are fully applicable to 
the present case. It will not do for the appellant to say 
that if a mandamus issues in this case there is no statute 
of limitations under which his claim can l>e rejected by 
the appellees and that it must he allowed under the decision 
of the Supreme Court in the II at son ease. We are satisfied 
that the courts will approve the action of Comptroller Gilke- 
son in practically holding that claims barred by the Statute 
of Limitations in the Court of Claims should be rejected 
bv the accounting officers. 


Mandamus will not lie against a public officer when 
such a proceeding would be equivalent to an action 
against the Government or State. 

Decatur vs. Paulding, 14 Pet., 497, 521. 

Brashear vs. Mason, 0 How., 92. 

Recede vs. Walker, 11 How., 272, 190. 

C. S. vs. Guthrie , 17 How., 282, 303. 

Louisiana rs. Jumel, 107 V. S., 711. 

Vnited States vs. Boutirell, 3 McA., 172. 

State vs. Durham, 4 Mackey, 235. 

Chisholm vs. McGhee, 41 Ala., 192, 198. 

Weston vs. Dane, 51 Me., 401, 405. 

Ambler vs. Auditor, 38 Mich., 740. 751. 

Supervisors vs. Auditor Gen., 08 Mich., 059. 065. 

The court will remember that up to about the year 1860 
there was no court in which a suit against the United States 
to recover a money judgment could be brought. The conse¬ 
quence was that many attempts to collect money from the 
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Government were made under the mdse of nr.,., i- 
mandamus against its oflicers. particularly the So*** "r 
•'■e Treasury and the accounting ^ 0 f >' 

In no ease that we have I,ecu ,l,lc > r , 1, «f ur >-- 

successful exee|>t one (/w ,,,/„// ,» r»/w' v/'/ l "'"" , ’" er 
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There is no douht that „ mandamus proceeding m . 
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*W' Ihirhnm. 4 Mackev 9r, -n . ' • / ™' 

was an application for ,: likp "”*• 

(roller of (he Treasure ( M , '"" ll> a ®'" lsl ll "' Comp¬ 
ile he compelled to settle ii,d allow','," ' . a>ke<1 ,hat 

Mississippi against the Cnl S <CT'' ^ ^ 
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Kress. The claim had l*en presented TT T ° f C0 "' 
Comptroller Durham .... l I i 0,1 to a Predecessor of 
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eeessor. and he therefore denied the appliea.L of £g£ 
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On the hearing of a rule to show cause why a mandamus 
should not issue the court declined to pass upon the ques¬ 
tion whether the alleged error of his predecessor was bind¬ 
ing upon the Comptroller, because in their opinion the man¬ 
damus proceeding, while nominally against the Comptroller, 
was really a suit against the l nited States, and one which 
the court, not being vested with jurisdiction of suits against 
the United States, could not entertain. The court said, at 
page 240: 

“Now it does not require argument to manifest that 
a refusal by an officer of the Treasury Department 
whose general duty under the law is to allow and take 
steps to issue a warrant for the payment of any claim, 
is a refusal of the claim by the United States for the 
time being; that a mandamus against him to compel 
the allowance and payment thereof is a suit against 
the I nited States, and that it is none the less a suit 
against the United States because the ground, or no¬ 
tices, of refusal to allow may be obviously and notori¬ 
ously without legal justification. In other words, that 
no error of judgment or caprieiousness of conduct can 
destroy, for the time being, the quality of agent and 
actor, in the name and on behalf of the Government, 
of the proper Treasury official in disallowing the 
claim of any State or individual for money due or 
alleged to be owing by the United States. 

“For these reasons, finding this court without juris¬ 
diction to entertain the petition, and without author¬ 
ity to pass upon the validity of the objection which 
the Comptroller interposes against the issue of a war¬ 
rant in favor of the relator, it only remains to refuse 
the writ of mandamus, as prayed, which is accord¬ 
ingly done.” 

It was held, also, by the Supreme Court of the United 
States that a mandamus proceeding against executive officers 
to compel the payment of money out of the Treasury is a 
suit against the United States of which the Circuit Court of 
the District of Columbia would not have jurisdiction (Rec¬ 
ede vs. Walker, 11 How., 290, cited in State vs. Durham, 
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supra). These decisions, however, refer to eases in which the 
claim is disputed hv the accounting otlicers, and must he 
distinguished from those cases in which the validity of the 
claim has heen established hv the proper authority and some 
other officer refuses to perform the mere ministerial duty of 
drawing and delivering a warrant in payment thereof; such, 
for example, as the cases of Kendal! vs. I nited Staffs, 1*2 
Pet., f>24, and Parish vs. Mav\\a</h , 214 l . S., 124 (Appel¬ 
lant's Brief, pp. 85-90). 

In the case of Kendall vs. I nited States, supra , the account¬ 
ing officers had allowed, and the Postmaster General had 
approved, credits for a large amount in favor of a mail con¬ 
tractor. A new Postmaster (leneral (Kendall) came into 
office, who disapproved the allowances hv the accounting offi¬ 
cers, and refused to credit the contractor therewith. Con¬ 
gress then passed an act referring the case to the Solicitor of 
the Treasury, and directing the Postmaster (leneral to credit 
the account of the contractor with whatever sum the Solicitor 
should find to he due him. The Solicitor found that the 
contractor was entitled to a credit of $1(>1.56d. hut the Post¬ 
master General refused to allow a credit for $‘*>9.4<»2 of that 
amount, and the object of the mandamus was to compel him 
to enter the credit in the contractor’s accounts, as directed 
hv the act of Congress. The court, while fully recognizing 
and affirming the principle that an application for a manda¬ 
mus against an executive officer to compel the payment of 
a disputed claim out of the public moneys is really a suit 
against the United States, of which the court would have no 
jurisdiction, awarded the mandamus, because the right of 
the contractor to the credit had heen decided by the proper 
authority, and there remained only to the Postmaster Gen¬ 
eral the performance of the mere ministerial duty of causing 
the proper entry to be made in the accounts of the contractor. 

The difference between this case (Kendal! vs. Vnited 
States) and that of the State of Mississippi and of the ap¬ 
pellant is, that in the Kendall case the right of the relator 
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liacl been adjudicated by a special accounting officer in his 
favor, and there was no interference with the judicial dis¬ 
cretion of any officer bv the writ of mandamus, while in the 
two latter cases tlie right of the relators had not only been 
adjudicated against them by the pro}>er accounting officers, 
but it was and is attempted by the writ of mandamus to 
compel a later Comptroller to reverse the action of his prede¬ 
cessor against his judgment as to what was and is his official' 
duty in the premises. The former proceeding is strictly a 
personal proceeding against a recalcitrant officer, who refuses 
to discharge a mere ministerial duty. The latter, while 
nominally a personal proceeding against the Comptroller, is 
really a suit against the l nited States to recover money in 
a court which has never been vested by law with jurisdiction 
of such a suit. 


The writ of mandamus will not lie against the 
executive officers of the Government to compel them 
to allow a claim for the payment of which no ap¬ 
propriation has been made by the legislature. 

Moses on Mandamus, 1st Ed., pp. 73-80. 

Brash ears rs. Mason, 6 IIow., 92, 103. 

Reeside rs. Walker, 11 IIow., 272. 

f(J. S. rs. Bontirell, 3 Mac A., 172. 

r. S; rs. Drainage District, 85 Fed. R., 928. 

State vs. Kenney, 9 Mont., 395. 

In the case of Reeside vs. Walker, supra, it appeared 
that Reeside, when sued by the Government as a mail con¬ 
tractor, tiled a set-off and recovered thereon a judgment 
against the United States for the sum of $188,490. Pay¬ 
ment of the judgment being refused on the ground that it 
was void for want of jurisdiction of the court to render a 
judgment for money against the Government, Reeside’s 
executrix filed in this court a petition for a mandamus to 


compel the Secretary of the Treasury, among other things, 
to cause a credit to he entered on the books of the Treasury 
Department in favor of the said Keeside to the amount of 
the judgment. The writ was denied, and Mr. Justice Wood¬ 
bury, delivering the opinion of the Supreme Court on ap¬ 
peal, said: 

“No officer, however high, not even the President, 
much less a Secretary of the Treasurer or Treasurer, 
is empowered to pay debts of the United States gen¬ 
erally when presented to them. If, therefore, the 
petition in this case was allowed so far as to order 
the verdict against the United States to be entered 
on the books of the Treasury Department, the plain¬ 
tiff would be as far from having a claim on the Sec- 
retan’ or Treasurer to pay it as now. The difficulty 
in the way is the want of any appropriation by Con¬ 
gress to pay this claim. It is a well-known constitu¬ 
tional provision that no money can be taken or drawn 
from the Treasury except under an appropriation 
by Congress. See Constitution, art. 1, sec. 9 (1 Stat. 
at L., 15). 

“However much money may be in the Treasury 
at any one time, not a dollar of it can l>e used in the 
payment of anything not thus previously sanctioned. 
Any other course would give to the fiscal officers a 
most dangerous discretion. 

“Hence, the petitioner should have presented her 
claim on the United States to Congress, and prayed 
for an appropriation to pay it. If Congress after 
that make such an appropriation, the Treasury can, 
and doubtless will, discharge the claim without any 
mandamus. Hut without such an appropriation it 
cannot and should not be paid by the Treasury, 
whether the claim is by a verdict or judgment, or 
without either, and no mandamus or other remedy 
lies against any officer of the Treasury Department 
in a case situated like this, where no appropriation 
to pay it has l>een made. The existence of this other 
and ordinary mode of redress, by resort to Congress, 
may be another reason against a mandamus, as that 
lies only when no other adequate remedy exists. 
Marbunj vs. Madison, 1 Cranch, 62-137; Kendall vs. 
United States, 12 Peters, 525.” 
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The court will take judicial notice of the fact that there 
is no appropriation available for the payment of the claim 
of the appellant if it should he allowed hv the appellees. 
All such allowances must, under section 2 of the act of July 
7, 1884 (23 Stat., 2f>4), he reported to Congress by the Sec¬ 
retary of the Treasury in order that an appropriation may 
he made for the payment thereof. Even if the claim of the 
appellant were valid and enforceable in the courts, he would 
have no ground on which to contend that the rule estab¬ 
lished by the above decisions has no application to his case, 
because he would have his remedy by suit in the Court of 
Claims. From the fact that a claimant has a valid cause of 
action and right to recover from the (Government, it does not 
follow that he has a right against the accounting officers to 
compel the allowance of his claim. But in this case it ap¬ 
pears from the petition itself that the claim of the appellant 
has been long since barred by the Statute of Limitations, 
and no legal liability whatever rests upon the (Government 
to pay it. lie is then in the position of asking this court 
to compel the appellees t<» do what may turn out to he a 
futile thing, for if his claim should be allowed, it is optional 
with Congress whether they will make an appropriation to 
pay it. It will not do for him to say that there is no way to 
get. his claim before Congress except through an allowance 
thereof by the accounting officers. lie can at any time 
procure the introduction of a bill in Congress for his relief. 
We therefore insist that the rule settled by the above de¬ 
cisions is fully applicable to the present case, and that the 
only way in which he can obtain relief is by application to 
Congress for that purpose. 


2340—15 




The writ of mandamus will lie to compel the 
performance of a mere ministerial duty, or to compel 
an officer to exercise his judicial discretion, but will 
never lie to compel him to render any particular 
decision or to exercise his judicial discretion in any 
particular way. 


r lliis, perhaps, is the most familiar and well known rule 
of law governing the right of tin* relator to a mandamus in 
any given ease. We conceive that there will he no question 
by counsel of the correctness of our statement of the rule. 
The real issue between us is that the court is not asked to 
compel the respondents to perform a mere ministerial duty, 
but, is asked to compel them to exercise their judicial discre¬ 
tion in a particular way. 

It cannot be denied that the appellees, as accounting ..Hi 
cets of the treasury, act in a judicial capacity in the allow¬ 
ance or rejection of claims against the United States. It 
has been so held by the Supreme Court of the United States 
(I Intel SI, Ifni IX .lours, S Pet., -Til. dJS.'i), where it was 
said: 

^ “In the performance of their official duty, the 
Treasury officers act under the authority of law 
their acts are public, and affect the rights of indi- 
\iduals a> well as those of the (lovernment. In the 
adjustment of an account they sometimes act judi¬ 
cially, and their acts are all recorded on the hooks 
and files of the Treasury Department. So far as 
they act strictly within the rules prescribed for the 
exercise of their powers, their decisions are, in effect, 
linal, for it an appeal he made they will receive judi¬ 
cial sanction. v 


The words ‘They sometimes act judicially*’ mean that 
they act judicially in every case in which they are called 
upon to decide any question in dispute between the Dovern- 
liient and the claimant. In thousands of settlements before 
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then, there is nothing in dispute, and tlierefurc nothin,; to 
decide. It cannot he denied that they are vested hv law 
''ith judicial discretion in the settlement of accounts, for 
heir decisions are made conclusive upon the executive 
iranch of the Government, and their decisions against 
claimants are subject only to review by the courts. 

The argument of the appellant is that it is the dutv of 
the appellees to reopen this case and allow his claim on' the 
authority of the llnfmm decision, and that this is a mere 
ministerial duty which they can he compelled hv mandamus 
to perform. In other words, that the appellant did not ash- 
tor a dec,t,on by the appellees as to the validitv of his claim 
on its merits, or as to the power of the appellees to reopen 
ie claim, but merely that they proceed to state a balance in 
his favor without reference to any dispute, difference of 
opinion, or question of any kind in the case. We submit 
that every case which has been once rejected hv the account¬ 
ing officers and comes again before them for a rehearing, 
comes there for a deeimm, and that a claimant, cannot ffi 
suit the exigencies of his ca.sc, be heard to sav that what he 
wants is not a deeimm, hut mere ministerial action hv them 
He may call it ministerial action if he chooses, hut it is -» 
.after all- whether the application he granted or de¬ 
nied. I he letter of the decision which he got from the ac¬ 
counting officers in 1010 was that they could not reopen the 
decision of their predecessors in the case on the sole ground 
that the same was in conflict with a decision of the Supreme 
Gm.rt, But by refusing to reopen the case, they necessarily 
reaffirmed the decision of their predecessors: the original re¬ 
jection of the claim and the refusal to rehear are. in eontem- 
plation of law, one and the same judgment; so that the appel¬ 
lees must be taken to have decided, so far as this particular 
case is concerned, that the Watson decision is not applicable to 
the claimant’s case, or. rather, that the accounting officers 
ought not to take jurisdiction of a claim which, by reason of 
the Statute of Limitations, could not he enforced in the Court 
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of Claims. I Ins court is now called upon to decide wlietlier 
the appellees and their predecessors were right in that de¬ 
cision. In other words, if there was error in that decision 
this court is called upon to correct it. This, we submit, 
would he to direct how the judicial discretion of the ap¬ 
pellees shall l»e exercised in this case, and therefore hevond 
the power of the court. 

In Decatur cx. Paulding, 14 Pet., 513, 515, Mrs. Decatur 
hail claimed a pension under both a private resolution and a 
general law. 1 he Attorney General being of opinion that 
she \\a> entitled to only one pension, the (Secretary of the 
Navy offered to pay either pension, and she took under the 
law. t pon Mr. Paulding succeeding to the otlice, Mrs. De¬ 
catur requested him to revise the decision of his predecessor, 
but this he declined to do. The Supreme Court, in refusing 
the writ of mnmlunmx to compel such a revision, held that 
the determination of the Secretary whether he would revise 
the decision of his predecessor involved judgment and dis¬ 
cretion on his part. The decision disposes of the present 
case. 

In the case of Vnited Stntrx rx. Keg, 8 MacA.. 328, 83,7, 
the Supreme Court of this District refused a mumlamu* to 
compel the readjustment of a postmaster's salary, which had 
been fixed by the preceding Postmaster General. 

The question of whether the Watmn decision applied to 
the Todd claim, which is more than six years old, involves 
the exercise of judicial inquiry, and is one involving judg¬ 
ment and discretion. It hence cannot be classified as a mere 
ministerial act to allow the claim, but does involve the appli¬ 
cation of the law to the facts and a judicial finding which 
cannot 1 h^ coerced by mandamus. The decision of Comp¬ 
troller Gilkerson in 1800. and of the accounting officers in 
1010 (Rec.. pp. 25-20). in effect held that the Watson de¬ 
cision did not apply to the Todd claim; and. whether right 
or wrong, mandamus will not lie to correct such decisions 
nor to force the accounting officers to decide otherwise than 
tHv and their predecessors have decided. 
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Can it 1)0 said that the apj>ellees have refused to exercise 
their judicial discretion in this case, within the meaning of 
the rule which we have stated above; that is to say, whether 
they, m refusing to reopen the case because of the alleged 
error of their predecessors, have refused to pass upon the 
question of the validity of Comptroller (lilkerson’s decision, 
and therefore have refused to exercise their judicial discre¬ 
tion m the case? Assuredly not. By refusing to reopen the 
ease they reaffirm that decision and declare that, so far as 
the accounting officers are concerned, it stands, and must 
stand forever, as the law of this rase. 

Mandamus will not lie to compel a board to reconsider 
and allow a claim that has been previously rejected: 

THelen vs. Supervisors , 41 Cal., 68. 

/W rs. IUanl, 89 IV., 548. 

People ex. Auditor*, 10 Midi., 807. 
state VS. Phut, 108 Mo., 614. 


In State vs. Count ij Commissioners , 28 S. Car., 258, it is 
said: 

“We do not think that the petitioner had a clear 
legal right to have the second examination which he 
sought, such as is contemplated in the law. for the 
foundation of the extraordinary proceeding by man¬ 
damus. It appears from the return that while the 
commissioners did not go into the merits of the claim 
they did examine it so far as to ascertain the fact that 
the identical account had been examined upon its 
merits by the board at a former meeting, and has 
been disallowed, from which action there had been no 
apjieal, and upon that ground they dismissed the pe¬ 
tition, refusing to consider it upon its merits. If the 
hoard was found to consider it a second time with 
n° new facts alleged, no after-discovered testimony 
on the ground of a legal right in the petitioner id 
have it thus reconsidered, we can see no reason why 
it should not be considered successively after each 
disallowance, and indefinitely. If these reconsidera¬ 
tions and examinations are limited in number onlv 
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l>y tlie will of the petitioner, there would be no end 
to litigation. We do not think that the petitioner has 
brought- himself under the principles which authorize 
the writ which he seeks.” 


Counsel for the appellant has skillfully drawn the petition 
in this cause, and prepared bis brief with studied avoidance 
of any complaint that the appellees have refused to “reopen” 
or “rehear the appellant's ease. In every instance the com¬ 
plaint is made that the appellees refused to “consider peti¬ 
tioners claim on its merits. lie practically eliminates 
Comptroller Gilkerson's ruling in this ease, and asks that the 
appellees l>e directed to allow the appellant's claim upon the 
authority of the II atson decision, just as if the case were 
now originally pending before them and that he seeks the 
performance of a mere ministerial duty. But such use of 
phrases cannot change the legal character of the application 
nor the remedy sought. It is a rehearing that the appellant 
desires anil a review of Comptroller Gilkerson's decision. The 
appellant says in his brief (pp. 8b and 87): “In this case 
tne respondents have refused to consider the claim. * * * 
r l he respondents dismissed petitioner's claim without a hear¬ 
ing because of the prior decision.” We respectfully call the. 
court's attention to Exhibit “G." appended to the petition 
(Bee., p. where the 'Auditor, under date of November 
lb. 1910. in a letter to the appellant's attorneys, states that 
the 1 odd claim “has been examined, and to the opinion of 
the Assistant Comptroller, Exhibit “I” (Bee., p. 2G). dated 
•January •>, 1011, on the application for rehearing, where it 
is stated: “I have read and considered carefully the able and 
exhaustive brief of claimant's counsel, but I find nothin" 


therein which in my opinion warrants a rehearing of the 
settlement made by Second Comptroller Gilkerson Deeeml>er 
b>. 1890, which was based on his decision of June *20. 1890. 
in which the question of the applicability of the decision in 
the A\ atson case to this class of claims was fully and carefullv 
considered.” We insist that the refusal to reopen was a re- 


affirmance of the decision of Comptroller Gilkerson and a 
complete exercise of all the judicial discretion that the ap¬ 
pellees had in the matter. Surely from the above exhibits 
if will appear that both the Auditor and the Assistant Comp- 
troller did examine the ease and carefully considered the 
claim, and both letters are stronger in this regard than the 
lettei of the Secretary of the Treasury, considered in the case 
of (ailis/, is, }] utcrs, 7 Apj). I). C., 517, where the same 
contention was made. 

In that case it appeared that the relator applied to the 
Secretary of the Treasury to approve and allow his accounts 
for sendees as United States attorney in customs and in¬ 
ternal revenue cases under section 888 of the Revised Stat¬ 
utes, which provides that in such cases, for his expenses and 

sendees, the district attornev— 

« 

* * * shall receive and he paid from the Treasury 
such sum as the Secretary of the Treasurv shail 
deem just and reasonable, upon the certificate of the 
judge before whom such cases are tried or disposed 


The fact was that the cases in question had not been tried 
and disposed of. no indictments having been returned. The 
Secretary disallowed the account on the ground, as stated 
by him in a letter to the relator, that it did not appear 
from the certificate of the judge that the services in question 
had been rendered in cases which had been tried and dis¬ 
posed of before him. and that the certificate of the judge 
must state that fact in order to give the Secretary jurisdic¬ 
tion to approve the account. 

The writ of mandamus was prayed and allowed by the 
lower court against the Secretary on the ground that he 
had refused to take jurisdiction of and consider the re¬ 
lator’s case. Tn reversing the judgment of the lower court 
°n the ground that what the Secretary had done was, in fact, 
a consideration and determination of the claim, this court 
said: 
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“To the request for payment the Secretary returned 
answer as follows: 


“In reply to your demand for payment of such 
sums as me Secretary shall deem to he just and rea¬ 
sonable, you are inhumed that these accounts are dis¬ 
allowed m conformity with the rulings of this De¬ 
partment begun by Secretary 14ristow under the act 
of March 8, 1573 (17 Stat., o5i), from which said 
section 585 was taken, followed by all his successors, 
and continued by Attorney General Brewster March 
2, 1503 (15 Opin., 12b), and by Attorney General 
Garland November 17, 155<3 (lnt. Rev. Record, vol. 
31, 352), the disallowance in 'all such cases’ being 
made clnelly on the ground that the jurisdiction of 
the Secretary of the Treasury, under said section 535, 
is based 'upon the certificate of the judge before 
whom such cases are tried or disposed of,’ it being 
held that if a case was not actually tried or disposed 
of before a judge—that is, after having been brought 
before him by indictment or information—no judge 
could give the proper certificate. The certificates of 
Judge Williams presented with these accounts do 
not declare that the cases named therein were tried 


or disposed of by him. and it is obvious that lie could 
not so certify in the face of Mr. W aters* declaration 
that he decided, as authorized by said section 835, 


not to institute criminal proceedings.*’ 


******* 


“Apparently the ground of the relator’s proceeding 
is a misapprehension of the Secretary's action as 
stated in the letter in which the relator's claim was 
disallowed. In that letter, after stating that the 
accounts had l>een disallowed, and giving as a reason 
for such disallowance the previous rulings of the 
Treasury Department upon all such cases, the Sec¬ 
retary, or rather the acting Secretary of the Treasury, 
proceeded to say, that the disallowance in all such 
cases was made upon the ground that the jurisdic¬ 
tion of the Secretary of the Treasury under section 
838 of the Revised Statutes was based upon the cer¬ 
tificate of the judge before whom the cases were tried 
or disposed of, and that the judge could give no cer¬ 
tificate when the cases had not been brought before 
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* 0 lit or information. And from this 

the relator infers that the Secretary refused to take 
cognizance of his claim, on the ground that he had 
no jurisdiction to consider it. But it is obvious that 
theic is here a palpable misapprehension of the sig¬ 
nificance of the language of the letter—although it. 
seems proper to say that this language is itself rather 
inaccurate, notwithstanding that it seems to have 
come, in this instance, primarily from a ruling made 
on 1 ehruary ’-8, 1 S«S4. by Mr. Secretary Folger. 

“ I he evident meaning of the statement is, not 
that the Secretary has not jurisdiction to act in such 
cases, and to examine and consider any and nil ac¬ 
counts submitted to him under section 888 of the Re¬ 
vised Statutes, hut that he is not authorized by that 
statute to make any allowance in cases such as that 
submitted by the relator. It is not a case of want of 
jurisdiction, or of a refusal to take jurisdiction, to 
pass upon a claim; hut a case of refusal, after the 
claim has been examined and considered, to allow 
it for the reason that the law does not make any pro¬ 
vision for its payment. This is plainly what the 
Secretary s letter means. So far from refusing to 
take jurisdiction, he has taken jurisdiction, and he 
has adjudicated the claim and disallowed it. * * * 


“The ruling of the Secretary in this case, and of 
the Treasury Department in preceding cases, was to 
the effect that services, such as those claimed to have 
been rendered by the relator, were not intended to 
he compensated by the statute under consideration, 
notwithstanding that possibly there might be com¬ 
pensation for them under some other provision of 
law. Under this interpretation of the statute, the 
Secretary examined and considered the relator’s 
claim; of such examination and consideration his 
letter furnishes abundant proof • and having exam¬ 
ined and considered it. he rejected it as not coming 
within the purview of the statute in question. We 
wholly fail to see wherein he has failed to do what, 
under the most liberal application of the law of man¬ 
damus, he could reasonablv be required by any court 
of law to do.” 


2340—16 
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This decision is a complete answer to the claim that the 
appellant makes, in paragraph Id of the petition, that the 
appellees refused to consider appellant s claim on the merits. 

1 he Secretary in the (’urhxlr r.*. II utcrs case. supra, refused 
to take np the district Attorney s claim, because he was satis¬ 
fied, under the statute, that the claim could not he allowed, 
and this was held by this court to be the same thing as 
“taking jurisdiction of or “taking up and deciding the 
relator's claim. So, in the present case, the ap]>ellees, by 
deciding that they have no authority to reopen or rehear the 
case, reaffirm the action of their predecessors, and decide 
that the Watson decision ha* no application to tin* appel¬ 
lant’s case, and so they have taken up and decided his ease 
on the merits, just as their predecessors did. 

We therefore insist that there is no ground whatever for 
any contention that the appellees have refused to exercise 
the judicial discretion vested in them by law in this case. 

A branch or corollary of the rule which we have stated 
al>ove is that the writ of mandamus will never lie for the 
purpose of correcting errors of judgment on the part of the 
otlieer or tribunal to whom it is sought to be directed. The 
authorities in support of this proposition are too numerous 
to be cited. The appellant claims that he does not by this 
proceeding seek to correct an error in the judgment of the 
appellees, but asks that they be compelled to perform a mere 
ministerial duty. How does lie reach the conclusion that the 
duty to be performed by them is merely ministerial? lie 
reaches that conclusion by holding that their decision and 
the decision of their predecessors in this case is in conllict 
with a decision of the Supreme Court of the Cnited States. 
Hut it we admit the fact of such conllict, how does the case 
differ from any other in which the accounting officers are 
wrong in their view of the law of the case before them? 
Every decision of the accounting officers must be the one or 
the otlier. right or wrong, from a legal standpoint. If the 
error be one of law it is because the decision is at variance 
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with some statute, rule of law, or decision of the courts. 
How does appellant, who claims that the ruling of the ac¬ 
counting officers against him is in conflict with the construc¬ 
tion put upon a statute by the Supreme Court, stand upon 
better ground than he would have stood upon if there had 
never been any construction of the statute by the Supreme 
Court ? The Supreme Court do not by their decision make 
the law. The stream cannot rise higher than its source. 
1 he law was there before the case came before them, and all 
they did was to apply it to that case. Counsel appreciate 
the difficulty which this argument raises in their path, and 
seek to avoid it by the claim that a decision of the account¬ 
ing officers in conflict with a decision of the Supreme Court 
is not merely erroneous but is absolutely void. But why 
should the decision of the accounting otlicers he void if in 
conflict with a decision of the Supreme Court, which merely 
applies the law to the case in hand, and not void hut merely 
erroneous if in conflict with the law itself? The truth is the 
distinction which counsel have here sought to engraft upon 
the law of mandamus, between error actually demonstrated 
by a decision of the courts and error which has not been so 
demonstrated, is illogical and unsound, and no decision of 
the courts in support, thereof can bo found. We insist, with 
confidence, that the writ of mandamus will never lie to cor¬ 
rect an error of law in the decision of an officer or tribunal, 
whether the fact of such error he or he not indicated or 
demonstrated by the decisions of the courts in other cases. 

Another corollary of the rule that the writ of mandamus 
cannot he used for the correction of errors of judgment is 
that it will never lie to compel the rendition of any particular 
judgment or decision. The relief prayed by the petitioner 
in this case if granted would be in flagrant violation of that 
rule. The court is substantially, though not, in terms, asked 
to compel the appellees to reopen and allow appellant’s 
claim in consequence of the decision in the Wat*on case. 
The exact language of the prayer of the petition (page 20) 
is that respondents be commanded: 


l 
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“First. To consider upon its merits the claim of 
your petitioner tor longevity pay between *Iul\ 1, 
'lH7S. and February 24. 1SS1. under Revised Stat¬ 
utes. section 12fi*2. based upon service* as a cadet at 
the Military Academy, and to render a decision 
thereon according to law. 

“Second. In passing upon said claim to follow the 
decision of the United States Supreme Court in the 
ease of Fnitcd Stntcs rs. Wntson. United States Re¬ 
ports, Volume !•>(), page NO. 

If this prayer does not a*k that an ollicer of the l nited 
States, vested with judicial discretion in the settlement of 
accounts, he commanded to allow a particular account against 
the United States previously rejected by him or his predeces¬ 
sor, we do not hesitate to declare that it does not lie within 
the wit of man to frame a prayer that would he open to that 
objection. If the prayer of the petition should he granted it 
would he in substance the rendition of a judgment for money 
against the United States by a court not vested by law with 
jurisdiction for that purpose. 

The rules and principles of law which we have here in¬ 
sisted upon as applicable to thi> ease have been found in the 
past indispensable to the sale and proper admiuistiation of 
the business of the Treasury department. 1 he\ ha\e been 
of inestimable value and benefit to the Government, and 
they have resulted in no hardship to claimants, at least since 
the creation of the Court of Claims, because that court has 
been open to them for the assertion and protection of their 
rights. There is no precedent whatever for the relief prayed 
by the appellant in this case. If it should be granted the 
court is asked to consider mo*t seriously the situation that 
would thereby be brought about in the Treasury. Thousands 
of settlements, in cases involving different questions from 
that here presented, would he open to attack on the ground 
that they are inconsistent with decisions of the courts, and 
there could be no assurance of the finality of the settlement 

of anv future case wherein disputed questions of law might 
* 
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be involved. As a matter of fact the burden of settling dis¬ 
puted claims finally would be shifted from the accounting 
officers of the Treasury to the courts of the District of 
Columbia. 


A writ of mandamus has never been granted 
against the accounting officers of the Treasury in a 
case similar to the present one. 


In reply to wlmt is said on pages 85 to 93 of the appel¬ 
lant's brief, under the head of “Authorities on Mandamus,” 
we observe, in the first place, that, so far as we have been 
able to find after very diligent search, there has never been 
a case in which the court* hove awarded a mandamus against 
the accounting officers of the Treasury. We have been able 
to find but one case in which such relief was asked, and that 
is the case of State of Mississippi vs. Durham, supra, in 
which the Comptroller refused to reoj>en a decision of his 
predecessor alleged to be erroneous in point of law, believing 
himself bound by the rule of the Treasury Department 
which prohibits the reopening of a decision of a predecessor 
except upon a new and different state of facts. In that case 
the court did not reach the question of what does or does 


not constitute a duty requiring the exercise of judicial dis¬ 
cretion on the part of the Comptroller, with which the courts 
"ill imt inteifere by mandamus; they dismissed the petition 
on the ground that the proceeding was really, though not 
nominally, a. suit against the I nited States of which the 
court bad no jurisdiction, which, it will be observed, was 
one of the grounds on which the mandamus was denied in 
the present case. It is a matter of considerable surprise to 
us that there is no reference of any kind to this decision in 
the appellant’s brief. 

And so far as we have been able to find there have been 
but four cases in which a mandamus has been awarded 
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against executive officers of the United States to compel the 
payment of money. Those cases are 

hewfalf vs. ('mited States, 12 Pet., 524. 

I . S. ex re/, ex. 11 tpunn, 2 Mackey, 368. 

Roberts is. ('nited States, 176 U. S., 221. 

Parish vs. MacVeagh, 214 U. S., 124. 

In each of these cases the right of the petitioner to re¬ 
ceive the money had been determined or adjudicated by the 
proper authority, and there remained to the defendant the 
performance of the mere ministerial duty of making the 
payment, and he. having arbitrarily refused to perform that 
duty, a writ of mandamus was awarded against him. 

Of the many cases referred to by the appellant under this 
heading there is but one which we think requires comment 
by us. and that is the case of 

Roberts vs. t' nifed States. 176 V. S.. 221. 

in which the court, at page 231. uses language which coun¬ 
sel very skillfully, but without due regard to the difference 
between the facts of the two cases, seeks to apply to this 
ca-e Tt was there said: 4 

“I nles< the writ of mandamus is to become prac- 4 

ticallv valueless, and is to bo refused even where a 
public officer is commanded to do a particular act bv 
virtue of a particular statute, this writ should be 
granted. Every statute to some extent requires con¬ 
struction by the public officer whose duties may lx* 
defined therein. Such officer must read the law. and 
he must therefore, in a certain sense, construe it. in 
order to form a judgment from its language what 
dutv he is directed by the statute to perform. Rut i 

that does not necessarily and in all cases make the * 

dutv of the officer anything other than a purely min¬ 
isterial one. Tf the law direct him to ]>erform an act 4 

in regard to which no discretion is committed to him, 
and which, upon the facts existing, he is bound to 4 

perform, then that act is ministerial, although de¬ 
pending upon a statute which requires, in some de- 
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fl re f» a ( *p n striH*tion of its language by the officer. 
! nle * s l,e /<N the value of this writ is very greatly 
unpaired. K very executive officer whose duty is 
plainly devolved upon him by statute might refuse 
o pel mini it. and when bis refusal is brought before 
the court lie might successfully plead that the per¬ 
formance of the duty involved the construction of a 
statute by him. and therefore it was not ministerial 
amt the court would on that account be powerless to 
give relief. Such a limitation of the powers of the 
court we think, would be most unfortunate, as it 
would relieve from judicial supervision all executive 
officers in the performance of their duties, whenever 
they should plead that the duty required of them 
arose upon the construction of a statute, no matter 
how plain its language, nor how plainly they violated 
their duty in refusing to perform the act required.” 

1 lle * u,te of facts to which this language was applied was 
very briefly, this: An act of Congress provided that the orig¬ 
inal holders or assignees of certificate of indebtedness of the 
District of Columbia should be paid certain interest in addi¬ 
tion to that which they bad received. Two of these certifi¬ 
cates had not been redeemed in the ordinary way, but had 
gone to judgment in a suit on them against the District in 
the Court of Claims. These judgments were paid by the 
1 reasurer of the l nited States. Application was made some 
years afterwards to the Treasurer by an assignee of the 
original bolder for payment of this additional interest, but 
the Treasurer refused payment on the ground that he had 
not redeemed the certificates and that they were not in bis 
possession. Hut the court held that payment of the judg¬ 
ment of the Court of Claims which recited the certificates 
was in fact and in law a redemption of the certificates them¬ 
selves, and therefore that the Treasurer had arbitrarily and 
unjustly refused to pay money to which the petitioner was 
entitled under the statute; in other words, that he had re¬ 
fused to perform a mere ministerial duty requiring the exer¬ 
cise of no discretion whatever on his part. 




W e heartily agree U> all that was said by this court and 
by the Supreme Court in that case as applicable to the 
particular state of facts just recited. But what application 
has the language of the Supreme Court above set lortli to 
the facts of this case? If there were an act of Congress di¬ 
recting the accounting otlicers ot the Treasury to allow to 
army officers claims for longevity pay based on cadet serv¬ 
ices at W est Point without regard to the decisions of their 
predecessors rejecting such claims, and it the answer ot the 
Comptroller to a petition for a writ of mandamus to compel 
such allowance bv him should show no other cause than that, 
in his opinion, the petitioner was not entitled to the allow¬ 
ance, there is no question in our minds but that the writ 
should he awarded. In the language of the Supreme Court 
just cited: 

“If the law direct him to perforin an act in re¬ 
gard to which no discretion is committed to him, and 
which upon the facts existing he is bound to per¬ 
form, then that act is ministerial, although depend¬ 
ing upon a statute which requires, in some degree, a 
construction of its language by the officer/’ 


But there is no act which requires the Comptroller to dis¬ 
regard the decisions of his predecessors and allow claims 
for longevity pay based on cadet service, and, judging from 
the abortive efforts of claimants to procure such legislation, 
referred to in appellant’s brief, there never will be. It is 
contended by counsel that the act of March 4, 1D07 (34 
Stat,, 1350). making an appropriation to pay certain classes 
of claims of volunteers during the civil war, has that effect, 
but he was not able to convince the court below’ that the 
act would bear that interpretation, and he has devoted many 
pages of his brief on appeal to persuade this court that the 
act is general legislation not limited to the particular classes 
of cases which it recites. Further than that, we have the 
declaration of the member in charge of the bill made on the 
floor of the House that the bill did not extend to claims 
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t )a ^ed on cadet service at West Point, How, in the face of 
all this, can it be claimed that the Comptroller, in ruling 
that the act covered only the back pay and bounty claims of 
the civil war volunteers, arbitrarily and unjustifiably put a 
construction upon the statute which it would not bear? It 
is hardly necessary to remind this court that the construc¬ 
tion of appropriation acts is the principal business of the 
Comptroller. 1 he idea or claim that he acts in a mere min* 
isteiial capacity when he determines the scope, effect, mean¬ 
ing or application of an act of Congress, or decision of the 
bupieme Court or of the Court of Claims, in a case in which 
there is fair room for doubt as to what such scope, effect, 
meaning or application of the act or decision may be, is so 
plainly untenable that we will waste no time in discussing 
it here. 

AA e admit that the writ of mandamus lies to compel the 
accounting officers to take jurisdiction of an account which 
is presented to them for settlement ; in other words, the writ 
lies to compel them to take some action when they refuse to 
act at all. 


Seymour vs. South Carolina, 2 App. D. C., 240, 246. 
West vs. Hitch cork. 19 App. D. C., 333. 

I . S. ex rej. Humboldt S. S. Co. vs. Int. Com .. Com - 
mission, 39 Wash. Law. R., 386. 


AA r e know of no case in which the accounting officers re¬ 
fused to take jurisdiction of an account, or in which the writ 
was prayed to compel them to take such jurisdiction. The 
above decisions of this court referred to and relied upon bv 
the appellant have no application to this case because the 
accounting officers did take jurisdiction of his account and 
disallowed it in 1890. After that he was entitled to nothing 
more than to have them entertain and pass upon an appli¬ 
cation by him to reopen and rehear his case. If they had 
declined to entertain such application, we see no reason why 
the writ of mandamus would not lie to compel them to take 
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action. But they did aet upon the application, and deeided 
that, they were not authorized, under the decisions of the 
courts and of the Attorney (ieneral, to reopen and rehear the 
case. That is all that the claimant was entitled to require 
of them. If they erred in that decision he had his remedy 
hy suit in the Court of Claims hut for the fact that he has 
allowed the Statute of Limitations to har his remedy there. 

As was said by this court in Seymour r*. South Carolina, 

2 App. D. C.. 240, 240: 

“Where the duty prescribed is plain and specific, 
admitting of no discretion, calling for the exercise 
of no judgment, and the officer charged therewith 
refuses’to perform it. to the injury or deprivation of 
the right <>f another, mandamus will lie to compel 
him to its performance. It will lie where the duties 
are discretionary, or even strictly judicial; never, 
however, to revise action that has boon taken, but to 
compel reception and consideration, or the taking of 
jurisdiction, provided that, when action shall have 
been taken, the party aggrieved thereby would then 
have the right to appeal from the decision. 

We insist that all that the Comptroller could be required 
to receive and consider, within the meaning of the rule here 
announced by this court, was the application <>t the claimant 
to have his case reopened or reheard. There is no law or 
practice which would entitle him to make a new case to 
begin dr novo before the accounting officers. \\ hat he now 
seeks is in plain contravention of the rule as above laid 
down. Tie is avowedly and confessedly asking this court to 
compel the defendants by mandamus “to revise action that 
has been taken" by the accounting officers in his case: and 
this notwithstanding the fact that he has permitted the 
Statute of Limitations to bar what is equivalent to his right 
to appeal from the decision of the accounting officers to the 
Court of Claims. 
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Conclusion. 

Proni the authorities above cited we respectfully submit 
that there is no doubt- that the appellant is not entitled to 
the relief he asks. The rule that mandamus will never 
issue in a doubtful case has been so frequently declared by 
the courts as to make it unnecessary to cite the decisions. 
We submit that either one of the points raised in this brief 
is ample in itself to preclude the granting of relief to the 
appellant, hut surely the fact that from the foundation of 
die Government to the present dav a writ of mandamus has 
never issued to the accounting officers of the Treasury; the 
fact that the appellant has by his neglect and delay lost his 
remedy in the Court of Claims and is now seeking it through 
a writ of mandamus in these proceedings; the fact that this 
suit is really, if not nominally, a suit to recover money 
from the United States, and that as the United States has not 
consented to he sued, the court has no jurisdiction; and the 
► fact that the appellant is seeking in this case a judgment 

commanding the officers of the United States vested with 
judicial discretion to exercise that discretion ib a partic- 
v* ular way and allow a claim against the United States con¬ 

trary to what he has held to he his official duty in the prem¬ 
ises; and the fact that the appellant has delayed in bring¬ 
ing this action since his alleged right thereto accrued in 
1SN1. ought not only to raise a doubt in the mind of the 
court as to the right of the appellant to a mandamus in this 
case, hut ought, we respectfully submit, fill the court with 
absolute conviction of the impropriety of issuing the writ. 

We therefore respectfully submit that the judgment of 
the lower court should be affirmed. 

Respectfully submitted, 

CLARENCE R. WILSON, 

United States Attorney, D. C. 
REGINALD S. HUTDEKOPER, 

Ass f t United States Attorney, D. C. 

CHAPMAN W. MAUPIN, 

Of Counsel. 
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BRIEF IN REPLY. 


The appellees have filed a brief of considerable length 
most of which has been anticipated in the opening brief 
of the appellants. Some errors require correction and to 
this end will be taken up in the order in which they 
appear in appellant’s brief. 

Interpretation by Supreme Court. 

(Appellees’ brief, p. 9.) 

In discussing United States v. Watson , 130 U. S. 80, 
the brief confuses, as did Second Comptroller Gilkeson, 
the effects of a decision of the Supreme Court (a) as a 
judgment in the particular case and (6) as an authori¬ 
tative interpretation of a statute. See appellant’s brief, 
pp. 46-48. The settled practice of the Treasury Depart- 



ment, never violated except in this instance, is to follow 
such interpretation. See petition, par. XV, record, p. 9; 
Strong’# case, 5 Comp. Dec. 25a, discussed in appellant’s 
brief, p. 19; Brodie s case, 14 Comp. Dec. 802, discussed 
in appellant’s brief, p. 47; 13 Comp. Dec. 707; 14 Comp. 
Dec. 151; 15 Comp. Dec. 124. 

No Limitation Before Accounting Officers. 

(Appellees’ brief, p. 11.) 

The quotation ascribed to “Mr. Gilkerson ” is embodied 
in his opinion, Ex. D, record, p. 23, but it is a quotation 
from Wilson v. United State#, 25 C. Cls. 339, 345. The 
“ claims ’’ there referred to are not army longevity claims, 
but a wholly different class. That case will be considered 
hereafter, post, p. 11. 

Refusal to Follow Supreme Court. 

(Appellees’ brief, p. 12.) 

Counsel’s statement that Second Comptroller Gilkeson 
“ did not refuse to follow the Watson decision, but showed 
specifically bis reasons for not so doing ’’ is a contradic¬ 
tion in terms. Appellant’s brief, pp. 10, 11, shows 
exactly bis action and, pp. 48-51, its character. He 
refused to accept it as an authoritative interpretation of 
the statute, in cases falling under bis exclusive jurisdic¬ 
tion. See also his decision, record, p. 21, quoted in 
respondents’ brief, p. 77. 

Respondents Did Not Consider Merits. 

(Appellees’ brief, p. 12.) 

The contention that the respondents “ did not refuse to 
examine the case upon its merits ” is directly in opposi¬ 
tion to the statements of the answer. This says, pp. 32- 
33, that the Auditor “ did refuse to consider the said 
claim by reason of the prior action of the then Second 


Auditor and Second Comptroller ” and “action on the 
merits of this claim was again refused ” and that the 
Comptroller did “ refuse to consider the claim of the peti¬ 
tioner on its merits.” See appellant’s brief, pp. 11,12. 

No Limitation Before Accounting Officers. 

(Appellees’ brief, p. 13.) 

The effect of Second Comptroller Gilkeson’s decision was 
not, as stated by counsel, that he would not entertain a 
claim barred by limitation in the Court of Claims. This 
has never been held by any authority and even he did 
not venture to say so. See appellant’s brief, pp. 16-21 
The first paragraph of his decision on p. 22 of the 
record and the last on p. 23, clearly show that he 
refused to follow the Supreme Court in the Watson decis¬ 
ion because he held that it was bad law. 

In his annual report for 1889, published in the Annual 
Report of the Secretary of the Treasury for 1889, p. 491, 
Mr. Gilkeson repudiates the idea that there is any statute 
of limitations against claims, saying: 

“ X ear af f er year, for twenty years and more, the ac¬ 
counting officers of the Treasury have been urging the 
enactment of a statute of limitations, applicable to the 
prosecution of claims coming before them for considera¬ 
tion and adjudication. During my incumbency of this 
office, I have found that the current work is impeded to 
a considerable extent in consequence of the examination 
of old claims and demands against the Government, and 
such, I assume, will always be the case as long as there 
is no statute of limitations barring such stale demands. ” 

The court may take judicial notice of this report under 
the rule laid down in New York Indians v. United States , 
170 U. S. 32, followed in the Paquete Habana, 175 U. S.' 
712, and sustained in Knight v. U. S. Land Association , 
142 U. S. 169, and United States v. Caha , 152 U. S. 222. 
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Court of Claims Remedy Not Permanent. 

(Appellees’ brief, p. 14.) 

A claimant has not “ always ” a remedy in the Court 
of Claims for the errors of the accounting officers. A 
remedy exists for six years. After that time the juris- 
diction and duty of the accounting officers remain. 
If they refuse to act within their statutory jurisdiction, 
are they to be wholly uncontrolled bv mandamus? See 
appellant’s brief, pp. 22-24, 32-33. 

Reopening for Error of Law. 

(Ap{>ellees’ brief, p. 14.) 

The power of the accounting officers to reopen a prede¬ 
cessor’s settlement for error of law, discussed by respond¬ 
ents, pp. 14-44, is fully discussed in appellants’ brief, 
pp. 59-79. 

Limitation on Claims. 

(Appellees’ brief, p. 25.) 

The citation from Cotton v. United States, 29 C. Cls. 
228, that Kev. Stat. 1069 is not “ an ordinary statute of 
limitations,” must be read in connection with the opinion 
in Pennsylvania v. United States , 36 C. Cls. 507, quoted 
in appellant’s brief, pp. 18-19, that this section has no 
relation to claims before the accounting officers. See 
other decisions, pp. 17-21. 

A Reopened Claim. 

(Appellees’ brief, p. 26.) 

Blazek v. United States, 44 C. Cls. 188, here cited, is 
discussed in appellant’s brief, pp. 74-75. It is inaccu¬ 
rate for respondents to say that the only question here was 
whether the act of March 4, 1907, applied to this case, 
for after disposing of that, the court says, p. 194, that 
“ the question presented then is ” whether the court shall 


hold that the claim was not a pending one in the 
department,” or “accept the action of the accounting 
officers as in effect opening the case.” They held that 
it did. 

Appellant has shown in his brief, p. 75, that the 
reopening of a predecessor’s decision was sustained here. 
See rule of judicial notice in N. Y. & Md. Line R. R. v. 
United Staten , 17 How. 41; New York Indians v. United 
States, 170 U. S. 32. 

Settlements by Accounting Officers. 

(Appellees’ brief, p. 31.) 

The argument, pp. 31-33, as to settlement is answered 
in appellant’s brief, p. 79, by showing that no such 
finality has ever been attached to the action of the 
accounting officers as is here maintained. No other 
executive officer can overrule them, but they have the 
power of reconsideration. See appellant’s brief, pp. 72- 
73, and post, pp. 7-8. 

Limitation in the Court of Claims. 

(Appellees’ brief, p. 34.) 

The decision of the Supreme Court in United States v. 
Smith, 105 U. S. 620, turned on “ the applicability of the 
Statute of Limitations as found in Sec. 1069 ” to actions 
in the Court of Claims and had nothing to do with the 
powers of the accounting officers. 

The United States Not a Party. 

(Appellees’ brief, p. 35.) 

Appellant’s views upon the doctrine here quoted from 
Minnesota v. Hitchcock, 185 U. S. 375, are stated in his 
brief, pp. 22-23, 84-85. 



Jurisdiction Enforceable* 

(Appellees’ brief, p. 37.) 

Appellant’s views upon Smelting Co. v. Kemp, 104 
U. S. 63G, here cited, are stated in his brief, p. 94. 

Wisconsin Central li. R. v. U. S. 164 U. S. 190. 

(Appellees’ brief, p. 38.) 

Respondent’s discussion hereof Wisconsin Central R. R. 
v. United State#, 104 U. S. 190, is amplified, pp. 45-49. 
Appellant’s view of this case is fully stated in his brief, 
pp. 60-70, below, and post, p. 7. 

Decisions Against Reopening. 

(Appellees’ brief, p. 39.) 

The propositions and authorities, pp. 39-43, are con¬ 
sidered and answered in appellant’s brief, pp. 59-70. 

Wisconsin Central R. li. v. U. S. 164 U. S. 190. 

(Appellees’ brief, p. 45.) 

Respondents say that the rule approved by the Supreme 
Court in Wisconsin Central R. R. v. United States, 164 
U. S. 190, that an executive officer may revise his allow¬ 
ance of a claim is consistent with the opposite rule in 
regard to a rejected claim because the rejected claimant 
has a remedy in the Court of Claims. But this admits 
that executive decisions have not the character of finality 
and destroys the argument elaborately built up, pp. 14- 
44. The correctness of appellant’s position in his brief, 
pp. 75-79, as to the right to reopen executive decisions, 
necessarily follows. 

There can be no distinction as to finality between two 
decisions of the same officer under the same statute on the 
same subject, one for, and one against, a claimant. If 
there be, it is in favor of the finality of the paid claim, 
as stated in appellant’s brief, p. 70. The proposed dis- 




tinotion is shocking to a normal sense of fairness and 
that it should be taken at all shows into what incon¬ 
sistency respondents are driven by Wisconsin Central 
R. R. v. United States. See appellant’s brief, p. 69. 

Wisconsin Central R. R. v. U. S. 164 U. S. 190. 

(Appellees’ brief, p. 47.) 

Respondents’brief says, returning to Wisconsin Central 
R • R • v. United States, 164 U. S. 190, that “so long as 
the question is between the claimant and the accounting 
officer, the decision of the latter’s predecessor is binding.” 
That is the exact point on which this case overruled 
United States v. Bank of Metropolis, 15 Pet. 377, as 
pointed out in appellant’s brief, pp. 67-68. The older 
case said that decisions of executive officers were not 
binding on the courts; the later went farther and said 
that they did not bind their successors. The quotation 
here relied on (164 U. S. 210) is from the part of the 
opinion holding that executive decisions do not bind the 
courts. The opinion then decides that the Postmaster- 
General could reverse his predecessor’s action for error 
of law. 

As to Rev. Stat. Sec. 4057, see appellant’s brief, p. 68, 
quoting United States v. Bank of Metropolis, 15 Pet. 401. 
Any responsible officer has a right to proceed to recover 
money mistakenly paid from the Treasury and under 
United States v. Burchard, 125 U. S. 176 (appellant’s 
brief, pp. 53-54), it can be recovered back, even if the 
mistake was one of law. 

Revision of Predecessor’s Acts. 

(Appellees’ brief, p. 49.) 

In discussing Beley v. Naphtaly, 169 U. S. 353, re¬ 
spondents’ brief overlooks the rule of the Treasury 
Department, 11 Comp. Dec. 459, 676, appellant’s brief, 



p. 72, that an executive officer mav always revise his own 

«■ »/ 

decision disallowing a claim if “the result of a clear 
mistake of law.’’ Substantially all the authorities cited 
against reopening in respondents’ brief, pp. 14-44, 
expressly limit the rule to decisions by predecessors in 
office. One of them, Rollins v. United States , 23 C. Cls. 
100, distinctly says, p. 123: 

Hut it has never been doubted that any public officer 

m the Departments may correct his own errors, and open, 

reconsider, and reverse in whole or in part anv case 

decided bv himself.’’ 

•/ 

Beley v. Naphtaly says, p. 364, that “an application 
for a rehearing may l>e made to the successor in office of 
the person who made the original decision, provided it 
could have been made to the latter had lie remained in 
office.” This abolishes the previous dictinction. 

Land and Money Claims Not Distinguishable. 

(Appellees’ brief, p. 50.) 

It is said that the power of disposition of the public 
lands rests in the Secretary of the Interior for the time 
being, so long as title remains in the United States. This 
is urged as a reason why no Secretary is bound by his 
predecessor’s decisions in land cases. The logical inference 
from this is that a similar freedom of reconsideration 
exists in money claims while the money remains in the 
Treasury. But the Supreme Court has gone farther, 
holding in the Wisconsin Central case that money settle¬ 
ments are not final against a succeeding executive officer 
even if the money has been paid out of the Treasury. 

Jurisdiction is Not Discretionary. 

(Appellees’ brief, p. 52.) 

Jurisdiction granted by law to the accounting officers 
confers a duty upon them, not a discretion. The rule 
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quoted from International Contracting Co. v. Lamont , 155 
U. S. 303, has no application here. The rule here is 
quoted in appellant’s brief, p. 84. 

Deference to Legislative Expressions. 

(Appellees’ brief, p. 52.) 

Deference to legislative expressions as a ground for 
reopening, discussed by respondents, pp. 52-59, is treated 
in appellant’s brief on pp. 80-83. 

Jurisdiction Admitted. 

(Appellees’ brief, p. 58.) 

Respondents admit that this legislative action “ might 
very fairly be urged upon the accounting officers as an 
inducement to the reopening of cases decided by their 
predecessors. ’ ’ Thisadmits appellant’s contention. Juris¬ 
diction is a matter of legal right, not of discretion. See 
appellant’s brief, p. 84. If jurisdiction to consider is 
granted by law, it must be exercised. The complaint of 
the petitioner is that consideration was refused. Stein- 
metz v. Allen, 192 U. S. 543, appellant’s brief, pp. 86, 
87, is directly in point. 

Statutory Direction to Reconsider. 

(Appellees’ brief, p. 59.) 

The act of March 4, 1907, considered in respondents * 
brief, pp. 59-73, is discussed in appellant’s brief, pp. 
35-45. On p. 128, counsel admits that, if this statute 
embraces this class of claims, the writ should be awarded. 

“Hereafter” Defines Time. 

(Appellees’ brief, p. 61.) 

Counsel overlooks the fact that the word “ so ” is an 
adverb of manner, not of time (see appellant’s brief, p. 
41), and that “ hereafter ’ ’. in the proviso defines the lame 





of its operation. See appellant's brief, p. 36. Respond¬ 
ents’ counsel here, as elsewhere, takes a position directly 
opposite that officially taken by respondents. In 13 Comp. 
Dec. 604, it is held that this proviso took effect on March 
4, 1907, l>efore the fiscal year 1908 began. 

Statements in Debate. 

(Appellees’ brief, p. 69.) 

Respondents argue that a statement of the representa¬ 
tive in charge of this bill, quoted, is an authority 
in the construction of the proviso. This very repre¬ 
sentative also said: “This provision was drafted by 
the law officers of the Government after consultation 
with the Treasury official, one of the law officers, 
charged with the defense of these claims’’ (see Cong. 
Rec. \ ol. 41, part 4, p. 3821). The opinion of this 
representative therefore lacks the authority of author- 
ship. But this is not a proper means of statutory con¬ 
struction. In Bates v. Sulzberger, 157 U. S. 42, the court 
said of a similar argument as to a committee report: 

“Me can not accept as controlling, much less conclu¬ 
sive, the opinion of the House Committee on the Revis¬ 
ion of the Laws of the United States, as reported bv Mr. 
Jenckes, that the hill it reported embodied only the exist¬ 
ing law.” 

The rule was stated in United States v. Trans-Missouri 
Freight Association , 166 U. S. 318, as follows: 

“ The reason is that it is impossible to determine with 
certainty what construction was put upon an act by the 
members of a legislative Ixxiv that passed it by resorting 
to the speeches of individual members thereof. Those 
who did not speak may not have agreed with those who 
did; and those who spoke might differ from each other; 
the result being that the only proper way to construe a 
legislative act is from the language used in the act, and, 
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upon occasion, by a resort to the history of the times when 
it was passed.” 

Examples of the violation of this rule are plainly excep¬ 
tional and are confined to statements of the author of the 
bill. 

The immediate occasion of this legislation was civil 
war claims, hut Congress improved the opportunity and 
passed salutary general legislation to cure a general ill. 

Consideration Sought, Not Allowance. 

(Appellees’ brief, p. 73.) 

The contention of respondents’ brief, pp. 73-76, that 
this is an action to compel the allowance of this claim, is 
met in appellant’s brief, pp. 12-13, 84-85, 03-95. 

No Limitation before Accounting Officers. 

(Appellees’ brief, p. 78.) 

The effect of Rev. Stat. Sec. 1069 is discussed in 
respondents’ brief, pp. 78-84, and in appellant’s brief, 
pp. 16-21; and ante, p. 3. Wilson v. United States, 
25 C. Cls. 339, cited by respondents, p. 81, did not hold 
that the accounting officers are bound by Sec. 1069. It 
held that they ought not to consider that claim on account 
of laches in its presentation. Pennsylvania v. United 
States, 36 C. Cls. 507, cited by appellant, p. 18, limits, 
if it does not overrule, the Wilson case. No authority 
has ever held that R. S. Sec. 1069 controls the account¬ 
ing officers. Respondents themselves officially hold other¬ 
wise, 5 Comp. Dec. 255; 14 Comp. Dec. 803, appellant’s 
brief, p. 19. 

This Action Dependent on Refusal. 

(Appellees’ brief, p. 84.) 

Sec. 1265 of the Code D. C. is discussed in respondents’ 
brief, pp. 84-90, and in appellant’s brief, pp. 21-22. 
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If respondents wronged appellant at all in refusing to act 
on his claim, they wronged him when they refused. 

Not a Substitute for an Action at Law. 

(Appellees’ brief, p. 88.) 

In the cases cited on this and the next page of respond¬ 
ents’ brief a mandamus was asked to compel payment. 
It was decided that this could not take the place of a 
remedy at law barred by limitation. This action does 
not seek to compel payment, but consideration, a statu¬ 
tory duty unaffected by time. See appellant’s brief, pp. 
22-24. 

Ladies not Established. 

(Appellees’ brief, p. 91.) 

The existence of laches urged in respondents’ brief, 
pp. 91-101, as defense, is denied in appellant’s brief, 
both upon the Supreme Court’s definition of laches, pp. 
24-27, and upon the facts, pp. 27-32. How inconsistent 
is this defense with the action of respondents in officially 
allowing over $500,000 of claims like this in every 
respect, except that they were not presented until twenty 
years later! Petition, record, p. 9, par. XV; answer, 
record, p. 32; appellant’s brief, p. 29 (d ). 

Lapse of Remedy. 

(Appellees’ brief, p. 101.) 

Respondents’ brief, pp. 101-105, asserts that manda¬ 
mus will be denied where a remedy at law has once 
existed. Appellant’s brief treats of this, pp. 22-24, 25- 
27, 32-33. 

Erroneous Etfect of Quotation. 

(Appellees’ brief, p. 102.) 

In quoting from a quotation from an opinion of this 
court, respondents’ brief, p. 102, gives a quite erroneous 


idea of the authority of the sentence quoted. See the 
original, where cited, or appellant’s brief, pp. 32-33. 

No Advantage for Delay. 

(Appellees’ brief, p. 104.) 

It is said that to allow T this mandamus would give an 
advantage to this petitioner for failing to pursue his 
remedy in the Court of Claims. What advantage? An 
advantage over whom? A direction to the accounting 
officers to consider his claim, the relief sought here, is 
not equal to a judgment against the United States, which 
the Court of Claims may give. Many other claimants 
who delayed far longer than this petitioner have secured 
the action of the accounting officers and payment of their 
claims, as already pointed out, appellant’s brief, p. 29 (d ). 
This petitioner asks no advantage over these; he asks the 
same consideration. 

Statutory Remedy Not Barred. 

(Appellees’ brief, p. 106). 

It is argued that mandamus will not lie to enforce a 
claim barred from action by the statute of limitations and 
authorities are cited to support this. This is treated in 
appellant’s brief, pp. 22-24, 32-33, but respondents’ 
authorities will now be considered in order. 

In People v. Syracuse , 78 N. Y. 56, the writ was 
granted, although the defense of lapse of time was made. 
It was held that the writ was grantable in the discretion 
of the court and that the delay had not been unreasona¬ 
ble. This case supports the doctrine stated in appellant’s 
brief, pp. 25-27. 

People v. Chapin , 104 N. Y. 96, was an action against 
the Comptroller to compel payment of a claim. It was 
said that “the statute of limitations does not prevent the 
issuing of the writ of mandamus ” and conversely that it 
may be denied for unreasonable delay short of the period 
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of limitation. The case is in line with the last and with 
the other New York cases cited in appellant’s brief, p. 26. 

In People v. Preston, 62 Hun, 185, the Appellate Term 
held that mandamus should not be granted after the bar 
of the statute had run upon an action. But in this it 
went farther than other and higher New York authority 
allows and contrary to the doctrine of the Supreme Court 
of the United States, appellant’s brief, pp. 25-26. 

The three cases from the Federal Reporter, respondents’ 
brief, p. 106, are all cases where a writ of mandamus 
was applied for in lieu of execution upon a judgment. 
It was held that no proceedings could be taken upon the 
judgment after the statute declared the judgment invalid. 
A similar principle announced in Commonwealth v. 
Bout well, 13 Wall. 526, cited on the same page, that, 
after a right has wholly expired, a remedy by mandamus 
will not be allowed to revive it. 

There is a fundamental distinction between those cases 
and this. In those cases the mandamus was sought as a 
substitute for a right entirely barred. Here one of two 
statutory remedies is barred, that before the Court of 
Claims, while the remedy before the accounting officers 
remains in existence as set forth in appellant’s brief, pp. 
16-24, 31. The mandamus is sought in aid of this. 

Not an Action Against the United States. 

(Appellees’ brief, p. 107.) 

We do not assert here that mandamus will lie 
when it would be equivalent to a proceeding against 
the state. Appellant’s brief repeatedly points out that 
this is an effort to compel the exercise of a statutory 
jurisdiction, not the payment of the claim, pp. 12-13, 
22-23, 84-86. But even that was held not to constitute 
an action against the United States in the four cases cited 
in respondents’ brief, p. 126. 


Not An Action to Compel Payment. 

(Appellees’ brief, p. 108.) 

Respondents’ brief, p. 108, speaks of only one success- 
ful attempt to collect money from the Treasury by 
mandamus, that of Kendall v. United States, 12 Pet. 524, 
but by p. 126, three more have been found, the last being 
Pari8h v - MacVeagh, 214 U. S. 124. The present bearing 
of that case is set forth in appellant’s brief, pp. 23, 90, 
94. It warrants an enlarged view of the remedy by 
mandamus though that is unnecessary to the present case. 

The distinction between this case and Mississippi v . 
Durham, 4 Mackey, 235, is the very distinction already 
pointed out. The prayer there was to require the issuance 
of the warrant. 

Want of Appropriation No Defense. 

(Appellees’ brief, p. 111.) 

It is said that mandamus will not compel the allowance 
of a claim for which there is no appropriation. No 
defense could more clearly illustrate the difference between 
the present action and an attempt to compel payment of 
a claim by mandamus. The complaint here is that the 
officers sued have refused to exercise their statutory 
official jurisdiction to the wrong of the petitioner (see the 
statutes, rec. pp. 7, 11; appellant’s brief, pp. 84, 85). 
It is not material to this whether payment necessarily 
follows the result of the mandamus prayed for. Official 
consideration, not payment of the claim, is the concern 
of this suit. 

No Control of Judicial Discretion. 

(Appellees’ brief, p. 114.) 

Appellant’s brief, pp. 85, 86, agrees with respondents’ 
brief, p. 114, “ that mandamus will not control judicial 
discretion.” This is summarized in rule 1 at the bottom 



of p. 93. The exact limitations of this rule are stated 
in the cases in appellant’s brief, pp. 86-93, and sum¬ 
marized in rules 2, 3 and 4, at the top of page 94. 
Appellant insists that rules 2 and 3 are applicable to the 
first prayer of his petition and rule 4 to the second. 

Consideration Sought, Not Allowance. 

(Appellees’ brief, p. 115.) 

The brief speaks of the appellant’s argument that it is 
respondents’ duty “to reopen this case and allow his 
claim.’’ The argument in this case goes no farther than 
to maintain that it is respondents’ duty to consider this 
case on its merits. When respondents do this, argument 
will be made to them in favor of allowing it. 

No Decision on the Merits. 

(Appellees’ brief, p. 115.) 

The position is taken that respondents in refusing to 
consider this claim upon its merits, as they state in their 
answer, pp. 32-33, must be taken to have decided that 
the Watson decision is not applicable to this case. Re¬ 
spondents’ official action in the Brodie case, 14 Comp. 
Dec. 795, their admitted action on a half-million dollars 
of similar claims, record, p. 9, par. XV, and their state¬ 
ment, record, p. 33, that they did “ refuse to consider the 
claim of the petitioner on its merits,’’ all show that 
respondents’counsel goes much farther in this contention 
than respondents themselves. 

Not au Action to Compel Payment. 

(Apj>ellees’ brief, p. 116.) 

The citation of Decatur v. Paulding , 14 Pet. 513, is 
completely met by calling attention to the fact that the 
object of that mandamus was not to secure consideration 
of the case upon its merits, but to secure an allowance of 


the half pay there claimed. It was declared that there 
could be no such interference with official discretion. The 
question was therefore essentially different from this. 

Reopening of Rejected Claims. 

(Appellees’ brief, p. 117.) 

Authorities are cited to show that mandamus will not 
lie to compel the reconsideration of a once rejected claim. 
Only one of these, State v. County Commissioners, 28 So. 
Car. 258, lias any bearing on this point. The others 
declare the familiar doctrine that official discretion will 
not be controlled by mandamus. State v. Comity Commis¬ 
sioners is at best only cumulative of the authorities cited 
in respondents’ brief from the Federal courts and the 
Departments, pp. 14-44. Appellant’s contention on this 
point rests upon the decision of the Supreme Court in the 
case of the Wisconsin Central ft. R. Co. v. United States, 
164 U. S. 211; Beley v. Naplitaly, 169 U. S. 364; Blazek 
v. United States, 44 C. Cls. 188. See appellant’s brief, 
pp. 65—75. If, as we contend, these decisions overrule 
United States v. Bank of Metropolis, 15 Pet. 377, and the 
Federal cases based upon it, these State cases are without 
authority here. 

This defense has no application if the court sustains 
either of the first three grounds in appellant’s brief, 
p. 14. 

No Decision on the Merits. 

(Appellees’ brief, p. 119.) 

Great stress is laid on Carlisle v. Waters , 7 App. D. C. 
517. The decision of this court against the mandamus 
there is distinctly stated (seep. 121 of respondents’ brief) 
to be because the Secretary had taken jurisdiction and 
adjudicated and disallowed the claim. The respondents 
here answer, record, pp. 32-33, that they did “ refuse to 
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consider the claim of the petitioner on its merits. ” Counsel 
is bound by this answer and his efforts to escape it show 
his conviction that the relief prayed ought to be granted, if 
the court is to decide this case upon the record. The 
answer of these officers, in connection with the decision 
in the Brodie case, 14 Comp. Dec. 795, and their subse¬ 
quent allowance of $500,000 of claims of the same kind, 
record, p. 9, show that they regard the claim as meri¬ 
torious and that their favorable action is withheld for a 
cause not going to the merits. 

Not an Action to Compel Payment. 

(Appellees’ brief, p. 124.) 

Claimant’s prayers are set forth in respondents’ brief, 
p. 124, and it is said that they demand the allowance of 
the claim. In answer see appellant’s brief, pp. 84-85, 
the authorities cited, pp. 85-93, and the summary, pp 
93-94. 

A Gross Wrong. 

(Appellees’ brief, p. 125.) 

It is said that a writ of mandamus has never been 
granted in a similar case. It is to the credit of 
the executive officers of the Government that no other 
case is known where a decision of the Supreme 
Court of the United States was declared by a subordinate 
executive officer to be a wrong interpretation of statute. 
The seriousness of this offense against correct constitu¬ 
tional principles, as set forth in appellant’s brief, pp. 
45-51, makes this case in the highest degree one which 
calls for the exercise of the legal discretion upon which 
mandamus is granted. 

William B. King, 

Counsel. 

King & King, 

Attorneys for Appellant. 






